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INSTITUTIONAL INVESTOR STEWARDSHIP IN
TArwAN: THE TAIWAN STEWARDSHIP CODE’S
INEFFECTIVENESS AND POTENTIAL IMPROVEMENTS

Eric Chin-Ru Chang

ABSTRACT

After the UK published the UK Stewardship Code in 2010, sev-
eral other jurisdictions followed suit and published their own versions of
stewardship codes. The focus on institutional investor stewardship has
become a global trend in recent years. In 2016, Taiwan joined the trend
by launching the “Stewardship Principles for Institutional Investors”
(Taiwan Stewardship Code). As the Taiwan Stewardship Code has been
based on the UK Stewardship, this Article first conducts a comparative
analysis between the Taiwan and UK Stewardship Codes. To shed more
light on institutional investor stewardship in Taiwan, this Article reviews
the 2020 stewardship reports of all 153 signatories of the Taiwan Steward-
ship Code, which were released exactly five years after the launch of the
Taiwan Stewardship Code . Examining the signatories’ stewardship activi-
ties in several aspects, this Article found that the signatories’ stewardship is
far from satisfying. Not only does the level of stewardship fall short of the
Taiwan Stewardship Code’s expectations, but the signatories also have not
been following the requirements of the Taiwan Stewardship Code. Based
on these findings, it can be concluded that the Taiwan Stewardship Code
has been ineffective in promoting stewardship among Taiwan institutional
investors. To achieve that end, the Taiwan Stewardship Code will need to
be revised significantly. This Article proposes and analyzes several poten-
tial improvements to the Taiwan Stewardship Code so that it can ultimately
strengthen Taiwan’s corporate governance system.
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1. INTRODUCTION

“Institutional investors,” according to an Organization for Economic
Cooperation and Development (OECD) report, “refer to institutions
which collect funds from investors to invest on their behalf but in the name
of the institution.”! Typical institutional investors include mutual funds,
pension funds, insurance companies, and banks, among others.> Today, a
significant proportion of the world’s assets are held by these institutional
investors, and this proportion continues to grow.* As the share ownership
of institutional investors increases, so does the importance of their role
in the capital markets. The existence of institutional shareholders creates
two levels of agency problems. The first level exists between the corpo-
rate managers and shareholders, while the second level exists between the
institutional investors and their client investors. Institutional investors may
lack the incentive to supervise the investee company due to a large number

1. OECD, THE ROLE OF INSTITUTIONAL INVESTORS IN PrOMOTING GooD
CoRPORATE GOVERNANCE, CORPORATE GOVERNANCE 21 (2011), https://www.oecd.org/
daf/ca/49081553.pdf [https://perma.cc/3QC6-BLEZ).

2. Id at19.

3. The proportion of stocks held by institutional investors in the US, UK,
Australia, Germany and Japan in 2009 was higher than the proportion 20 years ago.
See id.
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of investment targets, fixed management fees, and conflict of interests with
the investee company.* However, the monitoring of investee companies
by the institutional investors can potentially improve the performance of
the companies, which in turn will benefit the institutional investors’ client
investors. This leads to a misalignment of interests between the institu-
tional investors and their client investors, thus an agency problem arises
between the institutional investors and their client investors.’ It is this
exact agency problem that has brought increased scrutiny towards institu-
tional investor stewardship, which the 2020 UK Stewardship Code defines
as “the responsible allocation, management and oversight of capital to
create long-term value for clients and beneficiaries leading to sustainable
benefits for the economy, the environment and society.”

After the 2008 Financial Crisis, institutional investors were criti-
cized by government regulators and the wider public for their lack of
oversight of their investee companies. This lack of oversight resulted
in the excessive pursuit of short-term interests and high-risk operations,
which eventually led to the financial crisis. With increasing international
attention to the issue of institutional investor stewardship, the Finan-
cial Reporting Council (FRC) published the U.K. Stewardship Code in
2010, which is recognized by many as the first stewardship code in the
world.” After the publication of the U.K. Stewardship Code, jurisdictions
in the Asia-Pacific region such as Australia, Hong Kong, Japan, Malay-
sia, Singapore, and South Korea have all introduced their versions of the
stewardship code. In 2016, Taiwan joined this global trend of steward-
ship by launching the “Stewardship Principles for Institutional Investors”
(Taiwan Stewardship Code).?

This Article aims to provide insights into the Taiwan institutional
investor stewardship landscape and evaluate the effectiveness of the
Taiwan Stewardship Code. Since the Taiwan Stewardship Code is based

4.  See generally Lucian A. Bebchuk, Alma Cohen & Scott Hirst, The Agency
Problems of Institutional Investors, J. ECON. PErRsp., Summer 2017 at 89.

5. Id

6. FiN. REPORTING CouNciL [hereinafter FRC], THE UK StewArDsHIP CODE
2020, at 4 (2020), https://www.frc.org.uk/getattachment/5aae591d-d9d3-4cf4-814a-
d14e156a1d87/Stewardship-Code_Dec-19-Final-Corrected.pdf [https://perma.cc/ AQSF-
8XNU] [hereinafter 2020 UK StEwarDsHIP CODE].

7. Although the Canadian Coalition for Good Governance (CCGG) had
launched “Stewardship Principles” back in 2005, it was not until the UK launched
the UK Stewardship Code in 2010 that the idea of stewardship code really spread
internationally. See Dan W. Puchniak, The False Hope of Stewardship in the Context of
Controlling Shareholders Making Sense Out of the Global Transplant of a Legal Misfit
17-18 (Eur. Corp. Governance Inst., Law Working Paper No. 589/2021,2021).

8. TWSE Launched the Stewardship Principles for Institutional Investors,
TarwaN Stock ExcH. Corp. GOVERNANCE CTr. (June 30, 2016), https://cgc.twse.com.
tw/pressReleases/promoteNewsArticleEn/1207 [https://perma.cc/YUH4-CLPX].
As the term “stewardship code” has been commonly accepted and understood
internationally, this Article adopts the term “Taiwan Stewardship Code” to refer to
the “Taiwan “Stewardship Principles for Institutional Investors,” which is the official
English title of the Taiwan Stewardship Code.
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on the UK. Stewardship Code, this Article conducts a comparative analysis
between the United Kingdom and Taiwan Stewardship Codes. To shed
more light on institutional investor stewardship and evaluate the effec-
tiveness of the Taiwan Stewardship Code, this Article then reviews the
2020 stewardship reports of the 153 signatories of the Taiwan Stewardship
Code where available. These reports were completed exactly five years
after the launch of the Taiwan Stewardship Code and thus offer a glimpse
into the initial performance of Taiwan’s Stewardship Code. As this Arti-
cle demonstrates, the Taiwan Stewardship Code has not been effective in
promoting institutional investor stewardship in Taiwan. To achieve that
end, the Taiwan Stewardship Code needs to be revised significantly. This
Article proposes and analyzes several potential improvements to Taiwan
Stewardship Code that will make it more effective in promoting institu-
tional investor stewardship in Taiwan, so that it can ultimately strengthen
Taiwan’s corporate governance system. Finally, as English-language aca-
demic literature on the Taiwan Stewardship Code is relatively scarce and
limited, this Article hopes to serve as a comprehensive introduction to the
development of the Taiwan Stewardship Code.’

The Article proceeds as follows: Part II introduces the background,
contents, and developments of the UK. Stewardship Code. Part III
introduces the Taiwan Stewardship Code, including the reasons for its
introduction, six stewardship principles, the 2020 revision, signatories to
the Code, and comparisons with the U.K. Stewardship Code. Part IV then
looks at the institutional investor stewardship in Taiwan by reviewing the
2020 stewardship reports disclosed by the signatories. Based on Part IV’s
findings, Part V proposes and analyzes several potential improvements to
the Taiwan Stewardship Code and Part VI concludes.

II. TueE UK STEWARDSHIP CODE

As the Taiwan Stewardship Code is mostly based on the U.K. Stew-
ardship Code, the U.K. Stewardship Code is a natural starting point. In
order to fully understand the Taiwan Stewardship Code, it is necessary to
have basic knowledge of the U.K. Stewardship Code. Therefore, this part
provides a brief introduction to the U.K. Stewardship Code.

The collapse of Lehman Brothers in the United States triggered the
2008 Financial Crisis— the United Kingdom was not spared and suffered
massive economic distress as a result. Large British financial institutions
such as HBOS and the Royal Bank of Scotland were on the brink of
bankruptcy and had to be rescued by the U.K. government. People
have speculated as to the causes of the 2008 Financial Crisis. While the

9. For an English article on the Taiwan Stewardship Code, see Andrew Jen-
Guang Lin, The Assessment of Taiwan’s Shareholder Stewardship Codes, in GLOBAL
SHAREHOLDER STEWARDSHIP 261 (Dionysia Katelouzou & Dan W. Puchniak eds., 2022).

10. The Financial Crisis — 10 Years On, Bank ofF ENG., https://www.
bankofengland.co.uk/news/2018/september/the-financial-crisis-ten-years-on [https://
perma.cc/BAA2-VYLS5] (last visited Nov. 20,2022).
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main cause of the crisis was excessive risk-taking by the banks, a signifi-
cant portion of the blame was on the passiveness of institutional investors
to oversee their portfolio companies.!! Lord Myners, then Financial Ser-
vices Secretary to the Treasury, famously criticized institutional investors
as “absentee landlords,”!> whose passiveness made their investee compa-
nies “ownerless corporations.”!?

Responding to Lord Myners’ criticism, the Institutional Share-
holders’ Committee (“ISC”) issued the “Code on the Responsibilities
of Institutional Investors” in 2009. The ISC Code’s ultimate goal was
to promote shareholder engagement to “improve long-term returns to
shareholders and reduce the risk of catastrophic outcomes due to bad
strategic decisions.”* The Final Recommendations of the Review of Cor-
porate Governance in U.K. Banks and Other Financial Industry Entities,
commissioned by the UK. government and led by Sir David Walker
(commonly known as the “Walker Report”), published in November
2009, echoed the ISC Code by recommending it to become the Stew-
ardship Code.® However, the Walker Report also considered that at
least “quasi-official imprimatur” will be required to attract and promote
adherence for the Stewardship Code,'® and therefore recommended that
the FRC, the independent financial regulator of the U.K., ratify and over-
see the Stewardship Code.” The recommendations were adopted by
the FRC, and based on the recently published ISC Code without major
changes, the FRC published the U.K. Stewardship Code in July 2010."

A. 2010 and 2012 UK Stewardship Code

Shortly after the publication of the UK Stewardship Code in 2010,
it was revised in 2012. However, the 2012 revision did not make any sub-
stantial changes to the 2010 Stewardship Code, minor changes centered
only around the “clarification of the respective responsibilities of asset
managers and asset owners for stewardship, clearer explanations on con-
flicts of interest and for greater assurance of stewardship activities to be
provided.”” Thus, the 2010 and 2012 versions of the UK Stewardship

11. Arad Reisberg, The UK Stewardship Code: On the Road to Nowhere, 15 .
Core. L. STuD. 217,220 (2015).

12. Kate Burgess, Myners Lashes Out at Landlord Shareholders, FIN. TIMES
(Apr. 22, 2009) https://www.ft.com/content/c0217c20-2eaf-11de-b7d3-00144feabdc0
[https://perma.cc/TZSP-9UNB].

13. Brian R. Cheffins, The Stewardship Code’s Achilles’ Heel, 73 Mob. L. REv.
1004, 1010 (2010).

14. Id. at 1011

15. DaviD WALKER, A REVIEW OF CORPORATE GOVERNANCE IN UK BANKS AND
OTHER FINANCIAL INDUSTRY ENTITIES: FINAL RECOMMENDATIONS 83 (2009).

16. Id.

17 Id. at17.

18. Reisberg, supra note 11, at 222.

19. FRC, UK Stewardship Code Archive, https://www.frc.org.uk/investors/uk-
stewardship-code/uk-stewardship-code-archive (last visited Nov. 20,2022).
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Code will be collectively introduced in this section. The substantially
revised 2020 version, , will be introduced in the next section.?

1. Application of the Code

To begin with, the target of the Stewardship Code is institutional
investors, hence retail investors are not covered by the Stewardship Code.
The 2010 Stewardship Code did not define who “institutional investors”
are, but its Preface stated that “[t]he code is addressed firstly to firms who
manage assets on behalf of institutional shareholders such as pension
funds, insurance companies, investment trusts and other collective invest-
ment vehicles.””! Even though the Stewardship Code’s main focus is fund
managers, the Stewardship Code still pointed to trustees and owners who
are asset owners, because the asset owners can influence their fund manag-
ers’ stewardship “either directly or indirectly through the mandates given
to fund managers.”” Therefore, the 2010 Stewardship Code encourages
all institutional investors to become signatories.”® Later, the subsequent
2012 Stewardship Code distinguishes between “asset owners” and “asset
managers,” and set different expectations and responsibilities under the
stewardship principles accordingly. “[ A]sset owners include pension funds,
insurance companies, investment trusts and other collective investment
vehicles.”?* As capital providers, asset owners dictate the direction of stew-
ardship taken by the asset managers; while asset managers carry out the
day-to-day stewardship operations and influence the investee companies’
performance.?

The Stewardship Code applies to all institutional investors, foreign
or domestic. But just as the Walker Review had pointed out that the Stew-
ardship Code is “UK-centric,”* the contents of the Stewardship Code
are tailored for domestic investors and may not be suitable for foreign
investors, thus flexibilities are provided to overseas investors to encour-
age their compliance. When “the application of the Code duplicates or
confuses their responsibilities,” the Stewardship Code specifically calls
on overseas investors who follow other national or international codes
to make use of the “explain” option, rather than struggling to comply
with the Stewardship Code.?” Furthermore, the disclosures made by over-

20. See infra Part 11.B.

21. FRC, THe UK StewarpsHir CobpeE 2 (2010), https://www.frc.org.uk/
getattachment/e223e152-5515-4cdc-a951-da33e093eb28/UK-Stewardship-Code-
July-2010.pdf [https://perma.cc/A7TU-GUP6 [[hereinafter 2010 UK STEWARDSHIP
CoDE].

22. Id.

23. Id

24. FRC, THe UK StewarpsHir CopeE 1 (2012), https://www.frc.org.uk/
getattachment/d6793319-ca38-4233-b603-3d24b2£62c5f/UK-Stewardship-Code-
(September-2012).pdf [https://perma.cc/DE69-2JBY] [hereinafter 2012 UK
STEwWARDSHIP CODE].

25. Id.

26. WALKER, supra note 15, at 84, para. 5.41.

27 2012 UK StewarDpsHIP CODE, supra note 24, at 3. See also 2010 UK
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seas investors in accordance with other national or international codes
can be used to demonstrate their compliance with the UK Stewardship
Code.® As for service providers, such as proxy advisors, the 2010 and
2012 versions of the Stewardship Code did not provide specific principles
for service providers; rather, it encouraged service providers “to disclose
how they carry out the wishes of their clients by applying the principles
of the Code that are relevant to their activities.”?

2. Comply or Explain Approach

Although the UK. Stewardship Code is labeled a “Code’; compli-
ance with the Code is not compulsory; rather, compliance depends on
whether the investor is an overseas or U.K. domestic investor. According
to the Conduct of Business Rule 2.2.3 promulgated by the U.K. Finan-
cial Conduct Authority (FCA), asset managers authorized by the FCA
must follow the U.K. Stewardship Code.*® As most asset managers autho-
rized by the FCA are U.K. domestic investors, U.K. asset managers are
effectively required to follow the U.K. Stewardship Code.?* On the other
hand, overseas investors are not bound by the FCA Rule, thus it is up to
them whether to voluntarily comply with the U.K. Stewardship Code.

Regardless of voluntariness, the principle-based 2010 and 2012
U.K. Stewardship Code is applied to signatories on a “comply or explain”
basis.> Under the comply or explain approach, signatories of the U.K.
Stewardship Code should either comply with the principles of the Stew-
ardship Code; or in circumstances of non-compliance, signatories should
explain why they have not complied with the Code. Compliance with
the Stewardship Code may not be in the best interest for all institutional
investors. For some investors who trade within short windows or pas-
sively track stock indices, compliance will not be their priority and may
even be harmful to their funds.*® Just as the Preface of the 2010 U.K.
Stewardship Code acknowledges, “not all parts of the Code will be rele-
vant to all institutional investors . . . In these circumstances, they should
take advantage of the ‘comply or explain’ approach and set out why this
is the case.”® These characteristics allow the U.K. Stewardship Code

STEwARDSHIP CODE, supra note 21, at 2.

28. Id.

29. 2010 UK StewarpsHIp CODE, supra note 21, at 2.

30. COBS 2.2.3R (06/12/2010):

A firm, other than a venture capital firm, which is managing investments for a
professional client that is not a natural person must disclose . . . : (1) the nature of its
commitment to the Financial Reporting Council’s Stewardship Code; or (2) where it
does not commiit to the Code, its alternative investment strategy.

31. Dionysia Katelouzou & Dan W. Puchniak, Global Shareholder Stewardship:
Complexities, Challenges, and Possibilities 26 (Eur. Corp. Governance Inst., Law
Working Paper No. 595/2021,2021).

32. 2010 UK StEwarpsHIP CODE, supra note 21, at 1; 2012 UK STEWARDSHIP
CoDE, supra note 24, at 1.

33. Lee Roach, The UK Stewardship Code, 11 J. Corp. L. STUD. 463,475 (2011).

34. 2010 UK StewarpsHIP CODE, supra note 21, at 2.
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to be “soft law” to prevent the rigidness in the application associated
with “hard law.”

3. Seven Stewardship Principles

The 2010 and 2012 U.K. Stewardship Codes both consist of seven
principles. Despite having minor differences in the wordings of the prin-
ciples, the two versions of the Codes are basically identical in their core.
The seven principles of the 2012 U.K. Stewardship Code are:

So as to protect and enhance the value that accrues to the ultimate
beneficiary, institutional investors should:

1. publicly disclose their policy on how they will discharge their stew-
ardship responsibilities.

2.have a robust policy on managing conflicts of interest in relation to
stewardship which should be publicly disclosed.

3. monitor their investee companies.

4. establish clear guidelines on when and how they will escalate their
stewardship activities.

5.be willing to act collectively with other investors where appropriate.
6. have a clear policy on voting and disclosure of voting activity.
7. report periodically on their stewardship and voting activities.*

Looking at the principles of the U.K. Stewardship Code, it is not
difficult to observe that stewardship is based on the institutional inves-
tors’ fiduciary duty toward their beneficiaries or clients.* Indeed, the
foreword of the 2012 U.K. Stewardship Code expressly provides that the
aim of stewardship is “to promote the long term success of companies in
such a way that the ultimate providers of capital also prosper.”?’ Guid-
ance to Principle 2 of the 2012 U.K. Stewardship Code also makes clear
that “[a]n institutional investor’s duty is to act in the interests of all cli-
ents and/or beneficiaries when considering matters such as engagement
and voting.”® It is therefore unsurprising that the foreword of the 2012
U.K. Stewardship Code recognizes that “[c]Jompliance with the Code
does not . . . preclude a decision to sell a holding, where this is considered
in the best interest of clients or beneficiaries.”*

Under English law, institutional investors being shareholders, do
not owe fiduciary duties to the investee company.*’ Instead, as the rela-
tionship between fund managers and clients is a fiduciary one akin to

35. 2012 UK StewarpsHIP CODE, supra note 24, at 5.

36. Anna Tilba & Arad Reisberg, Fiduciary Duty Under the Microscope:
Stewardship and the Spectrum of Pension Fund Engagement, 82 Mob. L. REv. 456, 483
(2019).

37 2012 UK StewarpsHIP CODE, supra note 24, at 1.

38. Id. até6.

39. Id atl.

40. Cheffins, supra note 13, at 1011. For discussions on the fiduciary duty of
shareholders under US law, see generally Iman Anabtawi & Lynn Stout, Fiduciary
Duties for Activist Shareholders, 60 STAN. L. REv. 1255 (2008).
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trusts, fiduciary duties of institutional investors are owed to their benefi-
ciaries or clients, so any stewardship taken by the institutional investors
needs to be in the interest of their beneficiaries or clients. Following this
mandate of fiduciary duties to act in the best interest of the beneficia-
ries, the seven principles of the UK. Stewardship Code can be broadly
divided into two categories: “reporting” and “intervention.”*! Principles
1,2, 6, and 7 require signatories to disclose their stewardship policy, con-
flict of interest management policy, voting policy, and periodically report
stewardship in order to inform the beneficiaries or clients how their capi-
tal is being managed; Principles 3, 4, and 5 require signatories to oversee
and monitor the investee companies’ management to improve their per-
formance so that the clients return rate also improves.*

4. Signatories and Their Compliance

By the end of 2018, the 2012 U.K. Stewardship Code had 278 sig-
natories, including 172 asset managers, 94 asset owners, and 12 proxy
advisors or investment consultants.”® Since domestic U.K. asset manag-
ers are compelled to follow the Stewardship Code as required by the
FCA'’s Conduct of Business Rule, only a little more than 100 signatories
voluntarily signed up to the Stewardship Code.* To improve the report-
ing quality of the signatories, the FRC began to implement a tiering
system for the assessment of the quality of their stewardship reports in
2016.% The tiering system aims to curb the signatories who publish unsat-
isfactory reports, “distinguished between signatories who reported well
and demonstrated their commitment to stewardship, and those where
reporting improvements were needed.”* Even though no disciplinary
mechanism existed for the tiring system, the tiering results of 2021, just
before the 2012 Stewardship Code was discontinued, showed that a large
portion of the signatory list was assigned to Tier 1, the top tier.

This may be the result of great compliance by the signatories. One
of the most obvious incentives for institutional investors to comply with
the Stewardship Code is to avoid stricter regulations imposed by gov-
ernment agencies.”” Furthermore, institutional investors may also have

41. Bobby V. Reddy, The Emperor’s New Code? Time to Re-Evaluate the Nature
of Stewardship Engagement Under the UK’s Stewardship Code, 84 Mop. L. REv. 842,
846 (2021).

42. For detailed introduction on the principles and guidance of the UK
Stewardship Code, see Roach, supra note 33, at 479-93.

43. JouN KiNGMAN, INDEPENDENT REVIEW OF THE FINANCIAL REPORTING COUNCIL
45, q 2.81 (2018), https://assets.publishing.service.gov.uk/government/uploads/system/
uploads/attachment_data/file/767387/frc-independent-review-final-report.pdf [https://
perma.cc/MFD8-9KBR] [hereinafter KINGMAN REVIEW].

44. See COBS 2.2.3R (06/12/2010).

45. History of the UK Stewardship Code, supra note 19.

46. Id.

47 Paul L. Davies, The UK Stewardship Code 2010-2020 from Saving the
Company to Saving the Planet? 18 (Eur. Corp. Governance Inst., Law Working Paper
No. 506/2020, 2020).
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reputational incentives to comply with the Stewardship Code. The
Stewardship Code requires the signatories to disclose their stewardship
activities to the beneficiaries and clients, the beneficiaries and clients then
select the better-performing institutional investor based on these disclo-
sures; this, in turn, provides incentives for the institutional investor to
invest more in stewardship, forming a virtuous cycle.* In theory, this
should have induced more stewardship, unfortunately, this does not seem
to be the case in the real world.

5. Kingman Review

In April 2018, then Secretary of State, Greg Clark, asked Sir John
Kingman to conduct an independent review on the FRC. Sir Kingman’s
findings were later published as the “Independent Review of the Financial
Reporting Council,” also known as the Kingman Review, in December
2012. The Kingman Review set out 83 recommendations, not only rec-
ommending that the FRC be replaced with an “independent statutory
regulator,” but also that the UK. Stewardship Code that is overseen by
the FRC.* The Kingman Review pointed out that while “[iJnformed and
engaged stewardship of companies by U.K. investors helps the FRC to
meet its wider responsibilities . . . , the existing tiering approach focuses
predominantly on checking the content of stewardship statements, not
on actual effectiveness or outcomes.” This led to Recommendation 42
of the Kingman Review, resembling an ultimatum, calling on the FRC to
seriously consider abolishing the Stewardship Code if no improvements
were made.’! To put it succinctly, in the Kingman Review’s opinion, the
Stewardship Code was well-intentioned but not effective in practice.*

B. 2020 UK. Stewardship Code

The blunt warnings of the Kingman Review precipitated a revi-
sion of the U.K. Stewardship Code in 2020. Unlike the previous revision
in 2012, the 2020 revision made substantial changes to the Stewardship
Code in terms of its scope, principles, structure, and underlying theoreti-
cal basis. However, because the Taiwan Shareholders Principles were
modeled after the 2010 and 2012 versions of the Stewardship Code, for

48. Reddy, supra note 41, at 847.

49. Independent Review of the Financial Reporting Council (FRC) Launches
Report, GOV.UK (Dec. 18,2018), https://www.gov.uk/government/news/independent-
review-of-the-financial-reporting-council-frc-launches-report.

50. KiNGMAN REVIEW, supra note 43, at 46, | 2.85-.86.

51. Id. at 46. Recommendation 42:

The Review recommends that a fundamental shift in approach is needed
to ensure that the revised Stewardship Code more clearly differentiates
excellence in stewardship. It should focus on outcomes and effectiveness,
not on policy statements. The Government should also consider whether
any further powers are needed to assess and promote compliance with
the Code. If the Code remains simply a driver of boilerplate reporting,
serious consideration should be given to its abolition (emphasis added).

52. Id. at8.
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the sake of concision, this Article will not discuss the 2020 U.K. Steward-
ship Code in depth. Only the major points of the 2020 revision that are
relevant to the development of the Taiwan Stewardship Code will be dis-
cussed in this section.

1. Define and Broaden Stewardship

Deviating from the past versions of the U.K. Stewardship Code, the
2020 UK Stewardship Code provided a definition of “stewardship” for
the first time. Stewardship is defined as “the responsible allocation, man-
agement and oversight of capital to create long-term value for clients and
beneficiaries leading to sustainable benefits for the economy, the environ-
ment and society.””® This definition of stewardship reflects the importance
of market-wide and systemic risk and ESG issues emphasized by the 2020
revision, instructing that stewardship is not only for the benefit of clients
and beneficiaries, but also for the benefit of the wider economy, environ-
ment, and society.”* And as a response to the evolving investment market
where assets other than equity such as “fixed income bonds, real estate
and infrastructure” have grown significantly, given that these different asset
classes “have different terms, investment periods, rights and responsibil-
ities,” the 2020 U.K. Stewardship Code requires signatories “to consider
how to exercise stewardship effectively” regarding these assets.”

2. ESG and Stewardship

In the 2012 U.K. Stewardship Code, social and environmental
issues are only lightly mentioned in the guidance under Principle 4, list-
ing “social and environmental matters” as “[i|nstances when institutional
investors may want to intervene.”® After the 2020 revision, the Steward-
ship Code came to recognize that “[e]nvironmental, particularly climate
change, and social factors, have become material issues for investors to
consider when making investment decisions and performing steward-
ship,” and that “asset owners and asset managers play an important role
as guardians of market integrity and in working to minimize systemic
risks as well as being stewards of the investments in their portfolios.”" It
is, therefore, Principle 4 of the 2020 Stewardship Code that requires sig-
natories to “identify and respond to market-wide and systemic risks to
promote a well-functioning financial system.”® And Principle 7 requires

53. 2020 UK StewarDsHIP CODE, supra note 6, at 4.

54. Id.at11,15.

55. Id. at4.

56. 2012 UK SteEwarpsHIP CODE, supra note 24 at 8 (“Instances when
institutional investors may want to intervene include, but are not limited to, when they
have concerns about the company’s strategy, performance, governance, remuneration
or approach to risks, including those that may arise from social and environmental
matters.”).

57 2020 UK StewarDsHIP CODE, supra note 6, at 4.

58. Id. at 11 (“Market-wide risks are those that lead to financial loss or affect
overall performance of the entire market . . . . Systemic risks are those that may lead
to the collapse of an industry, financial market or economy . . . ”).
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signatories to “systematically integrate stewardship and investment,
including material environmental, social and governance issues, and cli-
mate change, to fulfil their responsibilities.”® The addition of these two
Principles echoes the definition of stewardship in the 2020 UK. Stew-
ardship Code, reaffirming that stewardship is not only for the benefit of
clients and beneficiaries, but also for the benefit of the wider economy,
environment, and society. In the words of U.K. scholar, Paul Davies, the
2020 revision of the U.K. Stewardship Code is a transformation “from
saving the company to saving the planet.®

3. Twelve-Plus-Six Stewardship Principles

The 2020 revision made significant changes to the overall structure
of the Stewardship Code. The original seven principles for asset owners
and asset managers were expanded into twelve principles, and another
six principles for service providers were set out in the 2020 Steward-
ship Code. Specific roles and responsibilities were laid out for different
types of signatories which take into consideration the differences in their
business models. Asset owners and asset managers “cannot delegate
their responsibility and are accountable for effective stewardship,” and
“[s]tewardship activities include investment decision-making, monitor-
ing assets and service providers, engaging with issuers and holding them
to account on material issues, collaborating with others, and exercising
rights and responsibilities.”®" As for service providers, they include, but
are not limited to, “investment consultants, proxy advisors, and data and
research providers.”® Service providers “provide services that support
their clients [asset owners and asset managers] to fulfil their stewardship
responsibilities,” the services include “engagement, voting recommenda-
tions and execution, data and research provision, advice, and provision of
reporting frameworks and standards.”®

4. Apply and Explain Approach

The 2010 and 2012 U.K. Stewardship Code are applied on a basis of
“comply or explain” However, this approach does not have enough force
to ensure the compliance of the signatories, not to mention changing the
stewardship behaviors of the institutional investors. This shortcoming
led to the 2020 U.K. Stewardship Code adopting the “apply and explain”
approach. Signatories of the 2020 U.K. Stewardship Code are required
to apply and report on all principles, except “[iJn cases where there is
a strong reason why a reporting expectation does not apply, applicants
should explain this reason.”® But the 2020 U.K. Stewardship Code

59. Id. at15.

60. Davies, supra note 47, at 31.

61. 2020 UK StewarDsHIP CODE, supra note 6 at 7.

62. Id. at 23.

63. Id.

64. How to Report on the UK Stewardship Code, FRC, https://www.frc.org.uk/
investors/uk-stewardship-code/how-to-report [https://perma.cc/S8BC-4PA6] (last
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makes it clear that it “does not prescribe a single approach to effective
stewardship. Instead, it allows organizations to meet the expectations in
a manner that is aligned with their own business model and strategy.”®
Hence, one of the notable points of the 2020 revision is that equal weight
is given to “exit decisions,” i.e., to sell off shareholdings.®® This provides
more flexibility to the signatories as it allows them the option to exit
rather than monitor or intervene with the investee company, and may
be more aligned with the signatories’ business models, giving them more
incentives to follow the Stewardship Code.

5. Enhance Reporting Requirements

Responding to the Kingman Review’s criticism that the FRC
“focuses predominantly on checking the content of stewardship state-
ments, not on actual effectiveness or outcomes’”’ the 2020 UK.
Stewardship Code requires the signatories to focus on the “activities
and outcomes” of stewardship.® The guidance under each principle that
existed in the 2010 and 2012 versions was replaced by “reporting expec-
tations,” which focuses on activity and outcome. “Activities identify the
actions taken by the organization during the reporting period to fulfil
the Principle, while Outcomes explain the result of the actions taken
during the reporting period.”® The 2020 Stewardship Code also laid out
different reporting expectations aimed at different types of signatories;
Principles 6,7,8,9, 11, and 12 have different expectations for asset owners
or asset managers. Signatories should follow the reporting expectation
that is most appropriate to its business model.”™

Moreover, since the 2012 U.K. Stewardship Code has been dis-
continued, to become a signatory of the 2020 U.K. Stewardship Code,
institutional investors now have to apply to the FRC and submit their
stewardship report.”! The FRC will then assess the quality of the submit-
ted stewardship report to determine whether the institutional investor’s
application is successful or unsuccessful.”> Only successful applicants will
be listed as signatories of the 2020 U.K. Stewardship Code, unsuccessful
applicants can choose to re-apply in the next application window.” The
signatory list is updated annually, and signatories “are required to report
every year to the FRC on their application of the Code” to maintain

visited Nov. 20, 2022).

65. 2020 UK StewarDsHIP CODE, supra note 6, at 4.

66. Davies, supra note 47, at 23.

67.  KiNGMAN REVIEW, supra note 43, at 46, ] 2.86.

68. How to Report, supra note 64.

69. Id.

70. Id.

71. FRC, UK STEWARDSHIP CODE 2020 APPLICATION AND ASSESSMENT, (Mar.,
2022), https://www.frc.org.uk/getattachment/Investors/UK-Stewardship-Code/UK-
Stewardship-Code- %E2 %80 %93-How-to-apply/Stewardship-Code-Application-and-
Assessment-March-2022.pdf [https://perma.cc/3VUE-Y7GU].

72. Id.
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their status as signatories for the next year.” In the first round of appli-
cations, the FRC received 189 applications, of which only 125 successfully
became signatories.” Among those who failed to become signatories are
big names like Schroders, which did not hold back its frustration, “saying
FRC feedback had put this down to the format rather than the substance
of its submission.””® Whether Schroders’ complaints are valid remains to
be seen, but with a rejection rate of over one-third, the FRC has demon-
strated its resolution to improve the quality of stewardship reports.

III. THE TATWAN STEWARDSHIP CODE

On June 30, 2016, “[t]he Corporate Governance Center of the
TWSE [Taiwan Stock Exchange], directed by the Financial Supervisory
[Clommittee(the “FSC”), in conjunction with the Taiwan Depository
Clearing Corp., the Securities Investment Trust & Consulting Associa-
tion, and Taiwan Financial Services Roundtable collectively launched the
‘Stewardship Principles for Institutional Investors’ [Taiwan Stewardship
Code].””" This part first provides a thorough introduction to the Taiwan
Stewardship Code, then it will be followed by a comparison between the
Stewardship Codes of Taiwan and the United Kingdom.

A. Reasons for Introducing the Taiwan Stewardship Code

According to the TWSE Corporate Governance Center’s press
release, the reasons for introducing the Taiwan Stewardship Code
were generally attributed to the global trend of institutional investor
stewardship and the increase in share ownership of institutional inves-
tors in Taiwan.”™

1. Global Trend of Stewardship

After the 2008 financial crisis, institutional investors were scruti-
nized by governments and regulators, which led to the creation of the
UK. Stewardship Code. In the following years, the focus on institutional
investor stewardship has become a global trend. This can be seen from
the G20/OECD Principles of Corporate Governance, in which Princi-
ple III focuses on the “institutional investors, stock markets, and other
intermediaries,”” and the European Union Shareholder Rights Direc-

74. UK Stewardship Code Signatories, FRC, https://www.frc.org.uk/investors/
uk-stewardship-code/uk-stewardship-code-signatories [https:/perma.cc/33JC-KPYD]
(last visited Nov. 20, 2022).

75. Huw Jones et al., Schroders Among Asset Managers Failing to Make Best
Practice List, REUTERs (Sept. 6, 2021, 9:53 PM), https://www.reuters.com/business/
sustainable-business/scores-asset-managers-fall-short-tougher-uk-best-practice-
code-2021-09-05 [https://perma.cc/6WU6-6972].

76. Id.

77 TWSE Launched the Stewardship Principles for Institutional Investors, supra
note 8.

78. Seeid.

79. OECD, G20/OECD PriNcIPLES OF CORPORATE GOVERNANCE (2015), https:/
www.oecd-ilibrary.org/g20-oecd-principles-of-corporate-governance_5js09wmjzz45.
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tive II (SRD II) focuses on the “transparency of institutional investors,
asset managers and proxy advisors.”® The focus on institutional investor
stewardship resulted in the proliferation of stewardship codes interna-
tionally.®! According to one study, stewardship codes are published in
twenty jurisdictions spanning six continents as of 2021.% As stewardship
codes have been published by the United Kingdom, Japan, Malaysia, and
Hong Kong, this “emphasize[s] the importance and necessity of ‘steward-
ship’ as does Taiwan.”®

The spread of stewardship codes can be attributed to their attrac-
tiveness to both government regulators and institutional investors. To
government regulators, publishing stewardship codes is an easy and con-
venient way to transfer any blame to institutional investors.* Moreover,
stewardship codes being soft law, government regulators do not necessar-
ily need to push through lengthy legislative processes, and once published,
government regulators will not bear the responsibility to enforce the
stewardship code. To institutional investors, stewardship codes are a rel-
atively loose regulation and allow them to continue business as usual.®
The threat of harsher and stricter intervention from the government reg-
ulators will then incentivize institutional investors to comply with the
stewardship codes.

2. Rise of Institutional Investors in Taiwan

Taiwan is not an exception to the rise in institutional investors.
The ownership share percentage of institutional investors, along with
their influence on the market, has risen dramatically in the past several
decades. The TWSE Corporate Governance Center mentioned the rise
of institutional investors in its press release for launching the Taiwan
Stewardship Code. They pointed out that “foreign investors comprise
nearly 40% of market value of TWSE listed companies, while domestic
and foreign institutional investors together account for almost half of the
trading value.”®

pdf?itemld=%2Fcontent %2Fpublication %2F9789264236882-en&mimeType=pdf
[https://perma.cc/ ANV9-ZMIT] (“Principle III Institutional investors, stock markets,
and other intermediaries: The corporate governance framework should provide sound
incentives throughout the investment chain and provide for stock markets to function
in a way that contributes to good corporate governance.”).
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Term Shareholder Engagement, 2017 O.J. (L 132) 1, 16.

81. See generally Jennifer G. Hill, Good Activist/Bad Activist: The Rise of
International Stewardship Codes,41 SEATTLE Un1v. L. REV. 497 (2018).
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Based on the statistics of the TWSE, the percentage of the securities
trading value traded by juridical persons (as opposed to natural persons)
was 3.32 percent in 1990, 13.89 percent in 2000, 32.01 percent in 2010, to
3788 percent and 2020, appearing in a steady upward trend over the past
decades.®” On the other hand, the sources of capital of TWSE-listed Com-
panies that came from individuals (natural persons) dropped from 56.49
percent in 1991 to 36.4 percent in 2020; inversely, capital that came from
financial institutions and trust funds rose from 5.92 percent in 1991 to 22.62
percent in 2020.%% As can be seen in Chart 1, the percentage of capital of
TWSE-listed companies that came from non-individuals (judicial persons)
grew steadily beginning in 1991. Later it surpassed the percentage from
individuals in 2004, and reached almost two-thirds in 2020. This not only
shows the ever-growing influence of institutional investors in Taiwan, but
also exhibits the gradual “institutionalization” of the Taiwan stock market.®

CHART 1:1991-2020 SoURcES OF CAPITAL OF TWSE-LISTED COMPANIES
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B.  Overview of the Taiwan Stewardship Code

Since the TWSE Corporate Governance Center expected insti-
tutional investors “to deliver positive impact, focusing more on the

87 Securities Trading Values by Type of Investors Annual Statistics, TWSE,
https://www.twse.com.tw/en/statistics/statisticsList?type=07&subType=262 [https://
perma.cc/USYS5-5LF5] (last visited Nov. 20, 2022).

88. Sources of Capital of Listed Companies (by Year) Annual Statistics, TWSE,
https://www.twse.com.tw/en/statistics/statisticsList?type=07&subType=256  [https://
perma.cc/VSZA-DSW4] (last visited Nov. 20, 2022).

89. Yueh-Ping (Alex) Yang, The Corporate Governance of Public Companies,
Institutional Investors, and Shareholder Activism, 2(1) TAIWAN FINANCIAL AND
Economic Law Review 385, 406 (2020).
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long-term value for their clients and investee companies,” it introduced
the Taiwan Stewardship Code in 2016. The Taiwan Stewardship Code
“aim[s] to leverage market mechanism [sic] along with regulations and
corporate self-improvement, to enhance corporate governance quality in
Taiwan.””! To fully gauge and evaluate the Taiwan Stewardship Code, it
should be noted that the Taiwan Stewardship Code was modeled after
the 2010 and 2012 U.K. Stewardship Codes. Not only can the contents
and structure of the stewardship principles be traced back to the U.K.
Code, but also the application and comply or explain approach. Even
the tiering system is taken out of the FRC’s playbook. This section offers
an overview of the Taiwan Stewardship Code and comparisons with the
UK Stewardship Code.

1. Application of the Code

Just like the 2012 U.K. Stewardship Code distinguishes between
asset owners and asset managers, Chapter 1 of the Taiwan Stewardship
Code classifies institutional investors as either asset owners or asset man-
agers. According to Chapter 1 of the Taiwan Stewardship Code, asset
owners, such as insurance companies and pension funds, are institutions
who “invest with their proprietary capital or funds collected from clients
or beneficiaries”; asset managers, such as investment trusts or invest-
ment consulting companies, are institutions who “provide assistance to
clients on management and investment/utilization of funds.””> However,
the Taiwan Stewardship Code currently lacks an extra set of principles
for service providers which were included in the 2020 U.K. Stewardship
Code. But according to the “Corporate Governance 3.0 - Sustainable
Development Roadmap” (Corporate Governance 3.0 Roadmap) pub-
lished by the Financial Supervisory Commission (FSC),a stewardship
code for proxy advisors will be established “by reference to international
norms,” and is scheduled to be released in 2023.%

90. Id.

91. Stewardship Principles Overview, TAIWAN STocK EXCH. CORP. GOVERNANCE
C1rR., https://cgc.twse.com.tw/frontEN/stewardship [https:/perma.cc/MJ2Y-P4B9] (last
visited Nov. 20, 2022).

92. Revision of Stewardship Principles for Institutional Investors, TAIWAN
Stock ExcH. Corp. GOVERNANCE CTR. 1 (Aug. 10, 2020), https://cgc.twse.com.tw/
docs/Revision %200f%20Stewardship %20Principles %20for % 20Institutional %20
Investors-20200810.pdf  [https:/perma.cc/4U7L-ZA6F]  [hereinafter  Taiwan
Stewardship Code). For the original Chinese text of the Taiwan Stewardship Code,
see Revision of Stewardship Principles for Institutional Investors ( T & N F%
JERESFRI ) (ZIE1%), TAIWAN Stock ExcH. Corp. GOVERNANCE CTR. (Aug. 10, 2020),
https://cgc.twse.com.tw/docs/stewardshipl.pdf [https:/perma.cc/MJ2Y-P4B9)].

93. FIN. SUPERVISORY COMM’N, CORPORATE GOVERNANCE 3.0 - SUSTAINABLE
DevELOPMENT Roabpmar 49-50 (2020), https://www.fsc.gov.tw/fckdowndoc?file=/
Corporate %20Governance %203_0%20-%20Sustainable %20Development %20
Roadmap.pdf&flag=doc [https://perma.cc/VAL3-ZVCE] [hereinafter CORPORATE
GOVERNANCE 3.0 RoADMAP].
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2. Comply or Explain Approach

Unlike the FRC requirement that UK. domestic asset managers
follow the U.K. Stewardship Code, the Taiwan Stewardship Code is entirely
voluntary. Institutional investors are only “encouraged to publicly endorse
the Principles to demonstrate their intention to support the Principles,”.

Like the 2010 and 2012 U.K. Stewardship Code, the Taiwan Stew-
ardship Code is principle-based and is applied on a comply or explain
basis. Signatories do not need to comply with all six stewardship
principles. They may opt to provide reasonable explanations for non-
compliance.” Considering the diversity of institutional investors, the
‘comply or explain’ approach offers signatories the flexibility to tailor
their stewardship activities.” Given that Taiwan’s institutional investors
have traditionally been passive and the concept of stewardship is rel-
atively novel, flexibility in stewardship for the signatories is especially
important in Taiwan. As soft law, it allows the signatories to take baby
steps to gain experience in stewardship, “prevent[ing] compliance from
becoming a mere formality and to encourage better practices.”’

3. Signatories of the Taiwan Stewardship Code

As of August 10,2022, there are 153 signatories to the Taiwan Stew-
ardship Code, comprised of 4 government funds (Bureau of Labor Funds,
National Development Fund, Chunghwa Post Co., Ltd., Public Service
Pension Fund Management Board), 40 insurance companies, 39 investment
trusts, 28 securities companies, 35 banks, and 7 others.”® If we further look
at the signatory rates of each type: 39 out of 39 Taiwan investment funds,”
40 out of 50 insurance companies (excluding reinsurance companies),'” 35
out of 71 banks (including foreign and domestic),'”! and 28 out of 69 securi-
ties companies,'” are signatories of the Taiwan Stewardship Code. Starting
from only around 10 signatories in 2016 to more than 150 signatories

94. Taiwan Stewardship Code, supra note 92, at 3.

95. Id. at4.

96. TWSE Launched the Stewardship Principles for Institutional Investors, supra
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20,2022).
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2EFU] (last visited Nov. 20,2022).
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today,'” the FSC and TWSE have made substantial progress and should
be credited for their efforts in promoting the Taiwan Stewardship Code.

TaBLE 1: 2016-2022 SIGNATORIES BY TYPE

Year gl?rrgrnment Insurance }E z::lment ?;C;r;::; Banking Others Total
2016 4 4 19 1 0 4 32
2017 0 1 4 0 0 1 6
2018 0 29 13 26 33 0 101
2019 0 5 3 0 1 0 9
2020 0 1 0 1 1 1 4
2021 0 0 0 0 0 1 1
2022 0 0 0 0 0 0 0
Total 4 40 39 28 35 7 153

Source: Compiled by the author from TWSE Corporate Governance Center website

While the growing number of signatories is one hallmark of suc-
cess, a robust stewardship code must also have a protocol for removing
signatories who act against the spirit of the stewardship principles. In the
Taiwan Stewardship Code, there is currently no mechanism to revoke the
status of a signatory once it has signed up to the Code. Despite this, there
has been one case of removal. PJ Asset Management, a private asset man-
agement company controlled by a large construction group, was involved
in the Labor Funds bribery scandal. It tried to justify its actions in the
name of being a signatory of the Taiwan Stewardship Code.!** Therefore,
in a meeting, the Advisory Committee of the Taiwan Stewardship Code
decided to remove PJ Asset Management from the signatory list. Presi-
dent Securities, Capital Securities, and Fuh Hwa Securities Investment
Trust were all connected to the scandal and were placed on the watch list.

C.  Six Stewardship Principles

The Taiwan Stewardship Code defines “stewardship” as when an
institutional investor “mak[es] an investment or carry[s] out its fiduciary
duty, [it] is advised to be based on fund providers’ (may contain clients, ben-
eficiaries, or shareholders of the institutional investors) overall interests,

103. TWSE Held Endorsement Ceremony of Stewardship Principles for
Institutional Investors, TATWAN Stock ExcH. Corp. GOVERNANCE CTR. (Aug. 17, 2016),
HTTPS://CGC.TWSE.COM.TW/PRESSRELEASES/PROMOTENEWSARTICLEEN/1293.  [HTTPS://
PERMA.CC/GX6A-5SEQ]

104. PJ Asset Management was Removed from the Stewardship Principles
Signatory List, TATwAN Stock ExcH. CorP. GOVERNANCE CTR. (Dec. 30, 2020), https:/
cge.twse.com.tw/pressReleases/promoteNewsArticleEn/4045 [https://perma.cc/RK7Z-
4EDT].
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monitor the operation of an investee company and participate in corporate
governance . ...""% As has been discussed above, the Taiwan Stewardship
Code is based on the 2010 and 2012 U.K. Stewardship Codes. The Taiwan
Stewardship Code consists of six stewardship principles listed in Chapter
4,1% and detailed guidelines for those principles listed in Chapter 5.' This
section examines the six stewardship principles and their corresponding
guidelines. For interested readers, the principles and guidelines are pro-
vided in full in the appendix section of this Article.!%

1. Principle 1: Establish and Disclose Stewardship Policies

Principle 1 requires signatories to “establish and disclose steward-
ship policies.” In practice, stewardship policies are usually disclosed in
the stewardship section on the signatories’ websites along with the sig-
natories’ statement of compliance. The Taiwan Stewardship Code does
not proscribe any binding requirements on the contents of stewardship
policies, giving signatories the freedom to establish their stewardship pol-
icies and consider “its role in an investment chain, its nature of business
and how to protect rights and benefits of its clients and beneficiaries.”'%”
Guideline 1-3 only “advises” signatories to at least include: “1. A brief
introduction of business; 2. Duties to clients or beneficiaries; 3. Stew-
ardship activities, e.g. frequency and methods of monitoring investee
companies, interaction with management, participation in shareholders’
meetings and voting; 4. Status and management measures of outsourc-
ing stewardship activities; 5. Manner and frequency of status disclosure
of stewardship fulfilment.”!!

2. Principle 2: Establish and Disclose Policies on Managing
Conflicts of Interest

Principle 2 requires signatories to “establish and disclose policies
on managing conflicts of interest,” which “aims to ensure that an institu-
tional investor operates in the interests of its clients or beneficiaries.”!!!
Like stewardship policies, policies on managing conflicts of interest are
usually disclosed in the stewardship section on the signatories’ web-
site. Also, the Taiwan Stewardship Code does not prescribe any binding
requirements on the contents of policies on managing conflicts of interest.
Guideline 2-2 only “advises” signatories to at least include: “1. Possible
situations of conflicts of interest; 2. How conflicts of interest in each sit-
uation are managed.”'"? Guidelines 2-3 and 2-4 then go on to provide

105. Taiwan Stewardship Code, supra note 92, at 6.

106. Id. ch. 4.

107 Id. ch. 5; TWSE Launched the Stewardship Principles for Institutional
Investors, supra note 8.

108. See infra app.

109. Taiwan Stewardship Code, supra note 92, at 7.

110. Id.

111. Id. at 8.

112. Id.
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examples of “situations of conflicts of interest” and “measures of manag-
ing conflicts of interest.”!?

3. Principle 3: Regularly Monitor Investee Companies

Principle 3 requires signatories to “regularly monitor investee com-
panies” to ensure “impacts of relevant information on long-term values
of investee companies, clients or beneficiaries may be assessed, so that an
institutional investor’s manner and time of further dialogue and interac-
tion with the investee companies can be determined.”'* But Principle 3
does not specify what exact measures should be taken to monitor investee
companies; rather, Guideline 3-2 only advises signatories to “consider its
purposes of investment, cost and benefits” when “determining the con-
tent, extent and frequency of monitoring investee companies.”!

4. Principle 4: Maintain an Appropriate Dialogue and
Interaction with Investee Companies

Principle 4 requires signatories to “maintain an appropriate dialogue
and interaction with investee companies” so they “may better under-
stand the views of management of the investee companies regarding
material issues and obtain mutual feedback, so as to strengthen corpo-
rate governance.”'"® Examples of manners of dialogue and interaction are
listed in Guideline 4-2, including: “1. Written or verbal communications
with management; 2. Public statements on specific issues; 3. Expression of
opinions at shareholders’ meetings; 4. Submitting motions at shareholders’
meetings; 5. Casting votes at shareholders’ meetings.”!"” But it is notewor-
thy that signatories are “advised” to consider the “cost and benefits of the
investment,”"® this seems to stem from the emphasis on the institutional
investors’ fiduciary duties, as stewardship should be taken in the interest of
the clients or beneficiaries.!”” Also, Guideline 4-3 empowers signatories to
“act collectively with other institutional investors” when necessary.'?

113. Id. (Guideline 2-3: “Situations of conflicts of interest may include the
following: 1. Where an institutional investor, for its own benefits, makes a decision
or carries out an activity to the disadvantage of clients or beneficiaries. 2. Where
an institutional investor, for benefits of certain clients or beneficiaries, makes a
decision or carries out an activity to the disadvantage of other clients, beneficiaries or
stakeholders.” Guideline 2-4: “Measures of managing conflicts of interest may include
training, delegation of duties, information security, firewalls, control mechanisms
regarding detection and monitoring, reasonable remuneration policies, and remedial
measures.”)

114. Id. at 9.

115. Id.

116. Id. at 10.

117 Id.

118. Id.

119. Id. at 6 (“Stewardship” of an institutional investor: “An institutional
investor, when making an investment or carrying out its fiduciary duty, is advised to
be based on fund providers’ (may contain clients, beneficiaries or shareholders of the
institutional investors) overall interests . . . .”).

120. Id. at 11.
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5. Principle 5: Establish and Disclose Clear Voting Policies and
Voting Results

Principle 5 requires signatories to “establish and disclose clear
voting policies and voting results.” The voting policies and voting results,
again, are usually disclosed in the stewardship section on the signato-
ries’ website. There are no binding requirements for voting policies, but
Guideline 5-3 suggests that they may include: 1. Threshold for exercising
voting rights; 2. Prudently evaluate each motion and communicate with
the management when necessary; 3. Define types of motions to support,
oppose or abstain in principle; 4. A statement that it does not necessarily
support the management; 5. Whether it obtains or adopts proxy advisors’
voting recommendations.!?! The signatories may set thresholds for exer-
cising voting rights in their voting policies “in contemplation of cost and
benefit,” In circumstances where the costs outweigh the benefits of exer-
cising voting rights, fiduciary duties stipulate that institutional investors
should not vote. Lastly, Guideline 5-4 “advises” signatories to “carefully
record and analyze voting rights exercised in accordance with relevant
policies, so as to facilitate disclosure of the voting activities, which may
be disclosed in aggregate.”1?

6. Principle 6: Periodically Disclose the Status of Fulfilment of
Stewardship Responsibilities

Principle 6 requires signatories to “periodically disclose the status
of fulfilment of stewardship responsibilities.” As Guideline 61 “advises,”
signatories should “carefully record its stewardship activities to form a
basis of assessment and improvement for its stewardship policy, action
and disclosure.”'? Most signatories comply with Guideline 6-4 and dis-
close their stewardship reports on their websites.”” Consistent with
the other principles, there are no hard requirements concerning the
contents of the stewardship reports, Guideline 64 only “advises” it to
include: 1. A statement on the Stewardship Code and explanations for
non-compliance; 2. Information of the company’s internal resources and
organizational structure to implement stewardship; 3. Statistics of the
engagement activities; 4. Case description of the dialogue and interaction;
5. Cases of cooperation with other institutional investors; 6. Attendance
at shareholders’ meetings; 7 Voting activities; 8. Contact channel for
stakeholders; 9. Other material events.!” In light of the complicated
investment chains of today, if stewardship is not performed by the signa-

121. Id. at 12.

122. 1d.

123. Id. at 13.

124. Id. (Guideline 6—4: “Under a situation where clients and beneficiaries are
vast in number or the provision of status of fulfilment of stewardship duty is not
specified in an agreement, an institutional investor is advised to publish a stewardship
report annually on its website or disclose its stewardship activities in its reports such
as the business report and annual report”).

125. Id.
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tory itself but entrusted to other asset managers, Guideline 6-5 advises
the signatory to explain “measures taken to ensure the trustee’s compli-
ance with a stewardship policy.”!%

Examples of Stewardship Reports are provided on the website of
TWSE Corporate Governance Center to offer signatories references
of ideal reports, which included the stewardship reports of major inter-
national institutional investors BlackRock, Vanguard, and SSGA."” To
induce better stewardship reporting, similar to the tiering system of
the FRC, the TWSE Corporate Governance Center has implemented
a public evaluation mechanism that produces a list of signatories with
better institutional investor stewardship disclosure starting from 2021.1%
The TWSE Corporate Governance Center established a Rating Crite-
ria for the public evaluation mechanism.'” The evaluation is separated
into groups of domestic and foreign institutional investors. For domestic
institutional investors, it evaluates the stewardship activities performed
in Taiwan or practices and disclosures of engagement with domestic com-
panies. For foreign institutional investors, it evaluates the stewardship
activities performed and disclosed.”*® The purpose of the public evalua-
tion mechanism is to offer more incentive to the signatories for them to
enhance their stewardship activities and the quality of their disclosure.

D. 2020 Revision and ESG

In a similar vein to the FRC’s 2020 revision of the UK Steward-
ship Code, the Taiwan Stewardship Code was revised only months
later.®! However, unlike the UK. Stewardship Code which was sub-

126. Id. at 14.

127. Stewardship Report Examples, TATWAN Stock ExcH. COrRP. GOVERNANCE CTR.,
https://cgc.twse.com.tw/stewardshipReports/listEn [https://perma.cc/JS9B-D5NS] (last
visited Nov. 20, 2022).

128. TWSE Encourages Institutional Investors to Fulfill Stewardship and Enhance
the Quality of Information Disclosure, TAtwaAN Stock ExcH. CORP. GOVERNANCE CTR.
(Dec. 30, 2021), https://cgc.twse.com.tw/pressReleases/promoteNewsArticleEn/4150
[https://perma.cc/L86S-ZISM].

129. Rating  Criteria  for Signatories with  Better  Disclosures 2022,
TawaNn  Stock  ExcH. Corr. GoOvERNANCE Crr., https:/cgc.twse.com.tw/
static/20220811/8a828e17820119201828afbd57b002f_Rating %20criteria %20for %20
signatories %20with %20better %20disclosure %202022.pdf  [https://perma.cc/8JN5-
TERM] (last visited Nov. 20, 2022).

130. Operation Plan for 2022 List of Companies with Better Institutional In-
vestor Stewardship Disclosure (/17438054 FE RIS BEHs1E 2 HAFHE (EEHIE)),
TatwaN  Stock ExcH. Corr. GOVERNANCE CrRr., https://cgc.twse.com.tw/stat-
ic/20220720/8a828e1782011£9201821af4021e0009_%E9%99%84%E4%B-
B%B6%E4%B8%80%E3%80%81111%ES5S%B9I%B4%ET7%9B %
A1%E8%81%B7%E6%B2%BB%ET7%90%86%E8%B3%87%ES-
% A8%8A %E6%8F%AD%E9%9C%B2%E8%BC%83%E4%BD %B3
%ES5%90%8D %ES5%96% AE%E8%A9%95%E6%AF %94 %E4%B-
D%9C%E6%AS5%AD %E8% A6%8F%ES5%8A %83.pdf [https://perma.cc/7TWIB-
SWGM] (last visited Nov. 20,2022).

131. Revision of Stewardship Principles for Institutional Investors Released,
TarwaN Stock ExcH. Corp. GOVERNANCE CTR. (Aug. 11,2020), https://cgc.twse.com.tw/
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stantially revised in 2020, the Taiwan Stewardship Code did not make
any structural changes and only made minor changes in its first and only
revision to date.’> The revision expanded the scope of stewardship to
include other asset classes, required signatories to disclose voting poli-
cies, required signatories to explain the reasons for their votes in major
motions, and strengthened the disclosure requirements of stewardship
information.’*® But perhaps the most significant change is to include
ESG issues and sustainable development of the investee companies as
factors to consider when carrying out stewardship activities.'**

The Taiwan Stewardship Code’s newfound focus on environmental
issues can be found in a section titled “Take into account the sustainable
development of an investee company” which was added to Chapter 5 of
the Taiwan Stewardship Code.'* It advises the signatories to “consider the
risk and performance of an investee company in terms of environment,
social and governance, and integrate them into the investment evaluation
process and decision making,” as it recognizes “the sustainable develop-
ment of an investee company [enhances] long-term interests of clients and
having a positive impact on the society.”** The shift towards ESG and sus-
tainable development is also realized in the addition of Guidelines 1-2 and
3-3 and the amendment of Guideline 4-3. Guideline 1-2 advises signato-
ries “to integrate environmental, social, and corporate governance (ESG)
factors into the investment evaluation process”;"*” Guideline 3-3 advises
signatories to “use environmental, social, and corporate governance (ESG)
factors to monitor, analyze, and evaluate the related risks and opportuni-
ties of an investee company”;'*® and Guideline 4-3 encourages signatories
to “participate in relevant advocacy organizations for specific environmen-
tal, social, and corporate governance ‘ESG’ issues.”¥

E.  Analysis and Comparisons with the U.K. Stewardship Code

1. Stewardship Principles

Since the Taiwan Stewardship Code is heavily influenced by the
2010 and 2012 U.K. Stewardship Codes, it is not surprising that the stew-
ardship principles of the Taiwan Stewardship Code resemble that of the
U.K. Stewardship Code in terms of order and wording. In both the UK.

pressReleases/promoteNewsArticleEn/3940 [https:/perma.cc/4E2S-HTTA].

132. Stewardship Principles for Institutional Investors Revisions Comparison
Table ( "f#fEREANFERAEETA ) (ZIEMCEETZ), TawaN Stock Exch. CORP.
GOVERNANCE CrtR. (Aug. 10, 2020), https://cgc.twse.com.tw/docs/stewardship2.pdf
[https:/perma.cc/4X3Y-NVGS].

133. Revision of Stewardship Principles for Institutional Investors Released, supra
note 131.

134. Id.

135. Taiwan Stewardship Code, supra note 92, at 6.

136. Id.

137 Id. at7.

138. Id. at 9.

139. Id. at 11.
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and Taiwan Stewardship Codes, Principle 1 is on stewardship principles;
Principle 2 is on the management of conflicts of interest; Principle 3 is
on monitoring investee companies. Principle 6 of the U.K. Stewardship
Code on voting policies and disclosures corresponds to Principle 5 of the
Taiwan Stewardship Code; Principle 7 of the UK. Stewardship Code on
periodical disclosures corresponds to Principle 6 of the Taiwan Steward-
ship Code. Notwithstanding the minor differences in the wording, these
principles are almost identical.

The main difference between the U.K. and Taiwan Stewardship
Codes comes from the mismatch between Principles 4 and 5 of the UK.
Stewardship Code and Principle 4 of the Taiwan Stewardship Code. Prin-
ciple 4 of the UK. Stewardship Code is on the escalation of stewardship
activities," and Principle 5 is on the collective action with other inves-
tors.*! The corresponding Principle 4 of the Taiwan Stewardship Code
only required “appropriate dialogue and interaction with investee com-
panies” which applies less pressure on the investee companies, making it
more conservative compared to the U.K.. While the Taiwan Stewardship
Code mentioned the possibility of collective action in Guideline 4-3,'** the
escalation of stewardship activities was omitted in the Taiwan Stewardship
Code. One plausible explanation for this difference is that shareholder
activism, has not been traditionally prevalent among Taiwan’s institutional
investors compared to the U.K.’s," hence the Taiwan Stewardship Code
stopped short of the more proactive principles of the UK. Stewardship
Code, i.e., escalation of stewardship activities or collective action that may
be potentially more confrontational. Instead, the Taiwan Stewardship
Code only requires appropriate dialogue and interaction.

The current six principles of the Taiwan Stewardship code also
expose its lack of concreteness. The 2020 revision of the U.K. Steward-
ship Code expanded the original seven stewardship principles for asset
owners and asset managers twelve more detailed and specific principles.
Furthermore, the wording of the Taiwan Stewardship Code is weaker
and more restrained such that the principles or guidelines only “advise”
signatories, compared to the UK. Stewardship Code’s more compel-
ling “should” Since all principles and guidelines are merely “advisory”
the issue of non-compliance will never arise. Thus, the signatories will

140. 2010 UK StewarDsHIP CODE, supra note 21, at 7 (Principle 4: “Institutional
investors should establish clear guidelines on when and how they will escalate their
activities as a method of protecting and enhancing sharcholder value.”).

141. Id. at 8 (Principle 5: “Institutional investors should be willing to act
collectively with other investors where appropriate.”).

142. Taiwan Stewardship Code, supra note 92, at 11 (Guideline 4-3: “Under
circumstances where an institutional investor judges it necessary to take action, it
may act collectively with other institutional investors, so as to protect the rights and
interests of clients or beneficiaries, and for the sustainable development of investee
companies.”).

143. For more on the shareholder activism of Taiwan’s institutional investors, see
generally Yang, supra note 89, at 407-414.
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never need to provide reasonable explanations for non-compliance. This
hollows the spirit of the comply or explain approach and renders it inop-
erable. Therefore, in the next revisions, the Taiwan Stewardship Code
should consider adopting more assertive language by swapping out the
“advises” with “should.” This would enable them to truly implement the
comply or explain approach and eventually move towards the United
Kingdom’s apply and explain approach.

2. Fiduciary Duty and ESG

The 2010 and 2012 U.K. Stewardship Code, which served as the
blueprint for the Taiwan Stewardship Code, are based on the institutional
investors’ fiduciary duties.”** As can be seen in the Preface of the 2010
UK. Stewardship Code, the aim of the Code is to “help improve long-
term returns to shareholders and the efficient exercise of governance
responsibilities.”*  Also, the 2012 U.K. Stewardship Code stated: “Stew-
ardship aims to promote the long term success of companies in such a way
that the ultimate providers of capital also prosper.”'* The reliance on fidu-
ciary duty is evident in the 2010 and 2012 U.K. Stewardship Codes. This is
also true in the Taiwan Stewardship Code, which states that the premise for
stewardship is when institutional investors make an investment or carry out
their fiduciary duties, and should be based on the clients’ or beneficiaries’
overall interests.'” Moreover, the objectives of the Taiwan Stewardship
Code is to “encourage institutional investors to . . . fulfill their duties as
asset owners or managers, so as to enhance long-term value for themselves
and capital providers.”'*® These statements illustrate Taiwan Stewardship
Code’s inheritance of the concept of the fiduciary duties of institutional
investors from the 2010 and 2012 UK Stewardship Codes.

But as the 2020 UK. Stewardship Code moved its focus to the
“sustainable benefits for the economy, the environment and society,”'*
its reliance on the institutional investors’ fiduciary duties waned and its
emphasis on ESG issues strengthened. This is demonstrated in Princi-
ple 7, which requires signatories to “systematically integrate stewardship
and investment, including material environmental, social and governance
issues, and climate change, to fulfill their responsibilities.”™® Despite the
introduction of ESG issues into the Taiwan Stewardship Code in the 2020
revision, ESG issues are not mentioned in any of the stewardship princi-
ples and are only mentioned on the guidelines level. This may be a result

144. Tilba & Reisberg, supra note 36.

145. 2010 UK StewarDsHIP CODE, supra note 21, at 1.

146. 2012 UK StewarDsHIP CODE, supra note 24, at 1.

147 Taiwan Stewardship Code, supra note 92, at 1.

148. Id. at 2.

149. 2020 UK StewarDsHIP CODE, supra note 6, at 4 (“Stewardship is the
responsible allocation, management and oversight of capital to create long-term
value for clients and beneficiaries leading to sustainable benefits for the economy, the
environment and society.”).

150. Ip. at 15.
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of the Taiwan Stewardship Code’s unwillingness to fully embrace ESG
issues in stewardship and disconnect fiduciary duty from stewardship. It
remains to be seen whether and when the Taiwan Stewardship Code will
follow in the footsteps of the 2020 U.K. Stewardship Code.

IV. INSTITUTIONAL INVESTOR STEWARDSHIP IN TAIWAN

Since the launch of the Taiwan Stewardship Code, 153 institutional
investors have become signatories of the Code. But the number of sig-
natories does not necessarily reflect upon the state of the institutional
investor stewardship in Taiwan. To shed more light on the stewardship in
Taiwan, this part examines the stewardship reports that were voluntarily
disclosed by the signatories. Given that this methodology relies upon a
limited number of stewardship reports, which utilize different standards
and criteria, this part should not be considered as a rigorous empirical
study. Nevertheless, by surveying stewardship reports in large volumes,
it is still possible to make valuable observations on trends and issues
regarding stewardship practice in Taiwan.

Hence, this part reviews the stewardship reports disclosed by
institutional investors and the publicly available information from the
Market Observation Post System (MOPS),"! the Taiwanese version of
the EDGAR system.' This part will also make reference to the Taiwan
Chapter of the CG Watch 2020 Report published by the Asian Corpo-
rate Governance Association (ACGA), when necessary, to compare the
findings of this part to the report.’® The following aspects of stewardship
practice will be examined: 1) stewardship-related policies; 2) voting rate;
3) pro-management voting; 4) shareholder proposal and director nomi-
nation rights; 5) engagement with investee companies; 6) use of proxy
advisors; and 7) periodical disclosure.

A.  Stewardship-Related Policies

The Taiwan Stewardship Code requires signatories to establish and
disclose stewardship-related policies, such as stewardship policies, policies
on managing conflicts of interest, and voting policies. These requirements
correspond to Principles 1,2, and 5 of the Stewardship Code respectively.
However, the Taiwan Stewardship Code does not proscribe any binding
requirements on the exact contents of these policies and only provides
examples that signatories are “advised” to include or signatories “may”

151. See MARKET OBSERVATION PoST SYSTEM, https://emops.twse.com.tw/server-
java/t58query [https://perma.cc/3YHW-UVFS] (last visited Nov. 20, 2022).

152. EDGAR, acronym for the Electronic Data Gathering, Analysis, and
Retrieval, is the system established by the U.S. SEC for companies and others to
submit filings (such as registration statements, periodic reports, or other forms) that
will be made publicly available to everyone. See About EDGAR, SEC, https://www.
sec.gov/edgar/about [https://perma.cc/SWW4-T28V] (last visited Nov. 20, 2022).

153. Neesha Wolf, Taiwan — Making It Real,in CG WATCH 2020: FUTURE PROMISE
424 (Asian Corp. Governance Ass’n ed., 2021), https://www.acga-asia.org/files.
php?aid=425&id=1343 [https://perma.cc/7JANG-RQTN].



2023 INSTITUTIONAL INVESTOR STEWARDSHIP IN TAIWAN 93

include (e.g., Guidelines 1-3, 2-2, and 5-3). The loose requirements
mean that signatories can satisfy the requirements by simply establishing
and disclosing policies as a formality, without caring about the substan-
tive contents of the policies. For instance, a signatory can claim to be
compliant with the Stewardship Code with an empty document titled
“Stewardship Policy.” Unfortunately, many signatories appear to have
essentially done just that. Of the stewardship-related policies reviewed
by this Article, most signatories have established and disclosed the pol-
icies either as independent documents or as parts of the stewardship
reports. However, looking closer, it is not hard to see that the policies
are incomplete, empty words, or merely restatements of the Stewardship
Code."™ As for signatories that lack the policies, most of them did not set
up a stewardship section on their websites, and the only available docu-
ment is a statement of compliance.’ From this result, it seems that the
requirements to establish and disclose stewardship policies, policies on
managing conflicts of interest, and voting policies are only box-ticking
requirements without real-world impact. It is no surprise that one of the
recommendations from the CG Watch 2020 Report is that “[i]nstitutional
investors should set and disclose a meaningful voting policy.”!>

B. Voting Rate

Proxy votes are the most direct and convenient conduit to influence
the decision-making of a company, and thus, the first step in performing
stewardship is to participate in proxy voting at the shareholders’ meetings.
Although Guideline 5-1 of the Taiwan Stewardship Code states that the
purpose of exercising voting rights “is to express opinion on each motion
at a shareholder’s meeting of investee companies,” Guideline 5-3 allows
the signatories to consider the costs and benefits in their determination
of exercising voting rights.’” According to the CG Watch 2020 Report,
due to the implementation of e-voting and the launch of the Taiwan
Stewardship Code, institutional investor voting rate in Taiwan has risen
significantly.’®® The 2020 statistics compiled by the Taiwan Depository
and Clearing Corporation (TDCC) show that the foreign institutional
investor voting rate is 97 percent, while the domestic institutional inves-
tor voting rate jumped from 62 percent in 2016 to 87 percent.’® These
figures are largely consistent with this Article’s findings. In all of the 2020
stewardship reports reviewed by this Article, only 59 signatories disclosed
their voting rates. But of the 59 signatories, 45 have a voting rate of 100

154. See id. at 455 (“As for voting policies, sometimes domestic entities say they
exist, but provide no further detail or merely copy and paste from the code.”).

155. Id. (“In the vast majority of cases . . . [a]ll that is available are statements
of compliance with the Stewardship Code and even these are hard to find - often
accessible only through the TWSE CG Center website.”).

156. Id. at 459.

157 Taiwan Stewardship Code, supra note 92, at 11-12.

158. Wolf, supra note 153, at 455.

159. Id.
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percent, and the average voting rate is 972 percent. There is little doubt
that the voting rates of Taiwan’s institutional investors are high.

However, Taiwan’s high voting rates are not only the result of
e-voting and the Stewardship Code, but also the result of regulatory
requirements of the FSC. Article 20, Paragraph 2 of the Regulations
Governing Securities Firms stipulates: “Except where otherwise pro-
vided by law or regulation, a securities firm exercising voting rights of
stock it holds in a public company shall dispatch a personnel member
to attend and do so as its representative.”'® Similar provisions can also
be seen in Article 23, Paragraph 1 of the Regulations Governing Securi-
ties Investment Trust Enterprises: “Except where otherwise provided by
law or regulation, a SITE [securities investment trust enterprise] exercis-
ing voting rights associated with shares it holds in a securities investment
trust fund shall do so through representatives appointed from among
SITE personnel.”'¢! Based on the above regulations, securities firms and
investment trusts are principally required to exercise their voting rights.!62
With shares owned by securities firms and investment trusts making up
a significant proportion of the total shareholdings of Taiwan institutional
investors, voting rates in Taiwan have been high.

High voting rates by themselves, however, do not lead to the
conclusion that institutional investors are actively participating in share-
holder meetings. The FSC in two interpretative rules allows securities
firms and investment trusts to exercise their voting rights through e-vot-
ing instead of attending and voting in person.!® As a result, most voting
rights are exercised through e-voting rather than attending and voting in
person. The CG Watch 2020 Report laments that “investors are missing
an opportunity at AGMs [annual general meetings],” and recommends
that “[i]nvestor[s] should make an effort to attend AGMs in person and
ask relevant questions.”'® Current corporate practices in Taiwan make
it difficult for investors to vote in person as AGMs are concentrated in
June, with over 85 percent of listed companies holding their AGMs in
June for 2020.'% Therefore, the FSC, in their Corporate Governance 3.0
Roadmap, plans to set quotas for the maximum AGM:s that can be held

160. Regulations Governing Securities Firms art. 20, { 2, FawuBu Facul
ZILIAOKU, https:/law.moj.gov.tw/ENG/LawClass/LawAll.aspx?pcode=G0400072
[https://perma.cc/J76L-UPZS].

161. Regulations Governing Securities Investment Trust Enterprises art.
23, q 1, FawuBu FaGur Ziriaoku, https:/law.moj.gov.tw/ENG/LawClass/LawAll
aspx?pcode=G0400078 [https://perma.cc/R3TH-3GVH].

162. Except in cases where the share ownership of the securities firms or
investment trusts is below a certain threshold and/or the investee company does not
implement e-voting. See Financial Supervisory Commission, Interpretative Rule No.
1050015817 (May 18, 2016) (&E 5T 5510500158175%%); Financial Supervisory
Commission, Interpretative Rule No. 1050021126 (July 22, 2016) (&&E5FE
105002112655%).

163. Id.

164. Wolf, supra note 153, at 459.

165. CORPORATE GOVERNANCE 3.0 ROADMAP, supra note 93, at 8.
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each day to disperse the dates of AGMs, making it more possible for the
investors to participate.!s

C.  Pro-Management Voting

Guideline 5-2 of the Taiwan Stewardship Code provides that
“voting rights shall be exercised based on information obtained from
investee companies by taking long-term joint interests of clients, benefi-
ciaries and investee companies into account.”'’ But, again, high voting
rates do not mean that voting rights are exercised carefully by the sig-
natories. This section examines all of the available 2020 voting results
disclosed by the signatories to get a clearer picture of the signatories’
voting patterns, specifically regarding pro-management voting.

1. High Pro-Management Vote Rates

Out of the 153 signatories, only 110 disclosed the voting results in
March 2022, the time when this Article reviewed the signatories’ stew-
ardship reports. Among the 110 signatories who disclosed their voting
results, 49 had a pro-management vote rate of 100 percent, 31 had a pro-
management vote rate of between 95 percent and 100 percent, and only
8 were below the 80 percent mark, as shown in Chart 2. After aggregat-
ing all of the voting results that are available, there were 59,220 motions
that were voted on in 2020, with 57309 voting for the management, 111
against, and 1,800 abstaining.!® The average pro-management vote rate
is 96.8 percent.

166. Id. at 42.

167 Taiwan Stewardship Code, supra note 92, at 11.

168. Some of the signatories were excluded because they did not specify
between against or abstentions. Also, because in the elections for board of directions
and supervisors, votes are counted towards the nominees instead of the company’s
management, some signatories did not disclose their voting results regarding the
elections for board of directions and supervisors, and therefore had to be excluded.
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CHART 2: DISTRIBUTION OF PRO-MANAGEMENT VOTE RATES IN 2020
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Source: Compiled by the author from stewardship reports

These numbers seem to indicate that Taiwan’s institutional inves-
tors are quite supportive of company management, but a benchmark will
be needed to determine whether this is a result of the good performance
by the company management or whether the institutional investors did
not bother to vote carefully. Here, this Article selects the voting rec-
ommendations on the Taiwanese companies provided by Glass Lewis in
2020 as the benchmark. This Article acknowledges that the motions and
companies are not a perfect match between the actually voted motions
and Glass Lewis’s recommendations, but the voting recommendations of
Glass Lewis can still be a useful benchmark given its status as industry
leaders. Glass Lewis provided voting recommendations for 7136 motions
in 2020, with 5,673 for the management, 1090 against, and 373 abstaining,
which is 79.5 percent for pro-management votes.'”” As shown in Table
2, the for-vote rate of the signatories is significantly higher than Glass
Lewis’s voting recommendations (96.77 percent to 79.49 percent), and
the against-vote rate is also significantly lower (0.19 percent to 15.27 per-
cent). This demonstrates that the signatories rarely oppose the company
management and infers less monitoring from the institutional investors.
If a signatory is unwilling or unable to support the management, then
the most it will do is to abstain, refraining from the more confrontational
against-votes.

169. 2020 Proxy Season Review: China & Taiwan, GrLass LEwis, https://www.
glasslewis.com/proxy-season-reviews [https:/perma.cc/ZT9Y-QGSF] (last visited Nov.
20,2022).
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TABLE 2: SIGNATORIES’ VOTING RESULTS COMPARED WITH GLASS LEWIS’S
VoTING RECOMMENDATIONS IN 2020

For Against | Abstain Total For-Votes Rate | Against-Votes Rate

Aggregated Motions | 535 | 4y 1800 59220 | 96.77% 0.19%
Voted by Signatories
Glass Lewis's Voting | 555 | 4099 373 7136 | 79.49% 1527%

Recommendations

Source: Compiled by the author from stewardship reports and Glass Lewis Review

2. Pro-Management Voting in Different Types of Signatories

Further breaking down the voting results in different types of
signatories, as shown in Table 3, only government fund and insurance
signatories’ pro-management vote rates are under 90 percent, which are
lower compared to investment fund, securities company, banking signa-
tories whose pro-management vote rates over 95 percent.

TABLE 3: PRO-MANAGEMENT VOTING IN 2020 BROKEN DowN BY TYPES

Signatory Type For Against Abstain Total For-Votes Rate
Government Funds'™ 5247 8931 6140 85.46%
Insurances 7010 9 1034 8053 8705%
Investment Trusts 23122 83 122 23327 99.12%
Securities Companies 26361 9.5 429.5'7 26800 98.36%
Banking 4259 9 211 4479 95.09%

Source: Compiled by the author from stewardship reports

170. Although the National Development Fund became a signatory on July 20,
2016, no disclosures has been made to date other than its statement of compliance,
thus the National Development Fund was excluded.

171. As the Bureau of Labor Funds and the Public Service Pension Fund
Management Board did not separately disclose their against and abstain votes, and
also together, they account for the majority of the government funds’ votes, the
against and abstain votes of the government funds are counted collectively.

172. Cathay Securities Corporation only disclosed one instance of not supporting
the company management, but did not further elaborate on whether it was against or
abstain, it is therefore counted as 0.5 against-vote.

173. Cathay Securities Corporation only disclosed one instance of not supporting
the company management, but did not further elaborate on whether it was against or
abstain, it is therefore counted as 0.5 abstain-vote.
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From these numbers, two interesting questions about the signato-
ries’ pro-management vote rate appear. The first question is: why are the
government fund and insurance signatories’ pro-management vote rates
lower than other types of signatories? And the second question is: why
are the pro-management vote rates almost identical between the invest-
ment trust and securities company signatories?

To answer these questions, a brief analysis of the institutional inves-
tors’ agency problems will be needed. Lucian Bebchuk, Alma Cohen,
and Scott Hirst pointed out several sources of agency problems for insti-
tutional investors in their influential article.” Fund managers can only
capture a small fraction of the benefits created by stewardship because
their management fees are fixed at a certain rate, which means that fund
managers do not have the incentive to actively carry out stewardship.!”
Moreover, the competition between funds that track the same index or
hold the same stocks will lead to collective action problems, where the
best strategy for fund managers is to freeride on others’ actions, resulting
in disincentives for all fund managers to perform stewardship.”’® Addi-
tionally, another source of agency problems comes from the private costs
for institutional investors that will arise when opposing company manage-
ment. As institutional investors usually have existing business relations
or are seeking future business opportunities with their investee compa-
nies, such as managing 401(k) accounts or providing consulting services,
institutional investors have incentives to maintain friendly relationships
with company management and refrain from opposing company man-
agement to avoid private costs.””’ In short, agency problems will cause
institutional investors to underinvest in stewardship and avoid opposing
company management.

The voting results of the Taiwan institutional investors fit neatly
into the analysis framework of agency problems above. First, the lower
pro-management vote rates of government investors relative to other
institutional investors can be attributed to the comparative lack of
agency problems the government faces. Government funds are directly
controlled by the government, and the government has less incentive to
maintain friendly relationships with investee companies. Hence the gov-
ernment may be more inclined to oppose investee companies without
fearing retaliation or private costs. This explains why the government
funds’ pro-management vote rates are significantly lower than other
signatories. However, as the Bureau of Labor Funds and the Public Ser-
vice Pension Fund Management Board did not separately disclose their
contrary votes and abstentions, whether they exert pressure by voting
against the company management or simply abstaining is unknown. As
for the insurance signatories, after a series of controversies of insurance

174. See Bebchuk, Cohen & Hirst, supra note 4.
175. Id. at 96-97.

176. Id. at 97-98.

177 Id. at 101-03.
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companies getting involved in corporate takeovers, Article 146-1, Para-
graph 3 of the Taiwan Insurance Act was amended to prohibit insurance
companies from exercising their voting rights “in the election of directors
or supervisors at the company being invested.”'”

Second, from the perspective of agency problems, as investment
trusts invest with their clients’ capital and securities companies mostly
invest with their own capital, the agency problem of the investment trusts
should be more severe. From that, it can be presumed that securities
companies may exercise their voting rights more carefully, because they
can capture most of the benefits created by exercising voting rights care-
fully. However, contrary to this presumption, the findings above show
that investment trust and securities company signatories have similar
pro-management vote rates, with less than a 1 percent difference between
them (99.12 percent to 98.36 percent). Again, the answer can be found in
the above analysis of agency problems. The benefits of exercising voting
rights carefully are shared among all of the shareholders of the investee
company, whereas the investor has to individually bear all of the costs
related to voting carefully (e.g., costs of research and attending). This
consequently leads to a collective action problem where neither invest-
ment trusts nor securities companies have incentives to vote carefully.

Lastly, from the survey conducted by the ACGA on Taiwan insti-
tutional investors, the CG Watch 2020 Report concluded that “[f]oreign
investors are not afraid to reject resolutions” compared to domestic
investors of Taiwan, “typically vot[ing] against director elections, remu-
neration and share issuances.”'”” This phenomenon can also be explained
by agency problems. Because foreign institutional investors may have
fewer business ties with their local investee companies, their private costs
associated with voting against company management will be lower. This
results in foreign institutional investors having higher rates of against-
votes compared to domestic institutional investors.

D.  Shareholder Proposals and Director Nomination Rights

Article 172-1, Paragraph 1 of the Taiwan Company Act stipulates:
“Shareholder(s) holding one percent (1 percent) or more of the total
number of outstanding shares of a company may propose to the com-
pany a proposal for discussion at a regular shareholders’ meeting . . . .”1%

178. Taiwan Insurance Act art. 146-1, J 6, FawuBu FaGul ZiLiaoku https://law.
moj.gov.tw/ENG/LawClass/LawAll.aspx?pcode=G0390002 [https://perma.cc/L54Q-
K7MZ]: “Investments made by insurance enterprises in accordance with Paragraph 1,
Subparagraphs 3 and 6 may not be found with any of the following conditions: . . . II.
The insurance enterprise can cast a vote in the election of directors or supervisors at
the company being invested.”

179. Wolf, supra note 153, at 458 (“As a proportion of their [foreign investors]
holdings, respondents voted against at least one management resolution in 20% to
30% of meetings - higher than Malaysia, Australia and Indonesia and not far below
Singapore.”).

180. Taiwan Company Act art. 172-1, { . 1, Fawusu FaGur Ziriaoku, https:/
law.moj.gov.tw/ENG/LawClass/LawAll.aspx?pcode=J0080001 [https://perma.
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In furtherance of this, Guideline 4-2 of the Taiwan Stewardship Code
lists “submitting motions at shareholders’ meetings” as an example of the
“manners of dialogue and interaction between an institutional investor
and its investee company.”'® Ordinarily, the threshold of 1 percent own-
ership to submit shareholder proposals is not a high bar for institutional
investors. Even if shareholders do not have the votes to pass the proposal,
simply putting out a shareholder proposal at the shareholders’ meeting
can have a significant influence on the company. Therefore, shareholder
proposals are an important tool in the stewardship arsenal. However,
shareholder proposals have not been utilized by the Taiwan institutional
investors. According to publicly available information on MOPS, only 17
TWSE-listed companies and 6 TPEx (Taipei Exchange)-listed companies
had shareholder proposals at their shareholders’ meeting in 2020, and the
numbers dropped to 16 TWSE-listed companies and 4 TPEx-listed com-
panies in 2021. As there are more than 1700 companies listed on the
TWSE and TPEx,'® it is obvious that institutional investors have been
passive regarding their shareholder proposal rights.!8

Also, Article 192-1, Paragraph 3 of the Taiwan Company Act
stipulates: “Any shareholder holding 1% or more of the total number
of outstanding shares issued by the company may submit to the com-
pany in writing a roster of director candidates . . . .”® As the FSC has
required all companies listed on the TWSE or TPEx to adopt the candi-
date nomination system for their election of the directors starting from
2021, institutional investors can exercise the right to nominate candidates
in the election of directors, since 1 percent shareholding is not a high bar
for institutional investors. Compared to exercising voting rights, nomi-
nating directors to monitor investee companies from the inside may be
a more effective way.'® However, there were no records of institutional
investors exercising their nomination rights during this Article’s review
of the stewardship reports.'¥’

Why institutional investors rarely exercise shareholder proposal
rights and director nomination rights can first be attributed to the lack
of incentives to do so. The agency problems previously discussed in

cc/9G67-ZRHE].

181. Taiwan Stewardship Code, supra note 92, at 10.

182. See List of Shareholders Exercising Proposal Rights (&7 T(EFEF I [F %
4E7), MOPS, https://mops.twse.com.tw/mops/web/t144sb09 [https://perma.cc/ZRU4-
V568] (last visited Nov. 20, 2022).

183. Number of TWSE Listed Companies and TPEx Companies, SEC. &
FururesBureau (Jan.14,2021),https://www.stb.gov.tw/en/home.jsp?id=272& parentpath
=0%2C7%2C92 [https://perma.cc/- W6GD-D5U7].

184. Luo, Bing-Kuan (§%3%), Institutional Investors Cold on Corporate
Governance, Is It Diligent? (HEIENSH N E0ERE > B4 ?), Com. TiMES
(CCpEHsER) (Dec. 7, 2020), https://view.ctee.com.tw/monetary/25182.html [https://
perma.cc/P29D-5BK7].

185. Taiwan Company Act, supra note 180, at art. 1921, ] 3.

186. Luo, supra note 184.

187, See also id.
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the above section apply with greater force here in the context of share-
holder proposal rights and director nomination rights, as these actions
are more costly and come with more uncertainty. Even if shareholder
proposals are passed or nominated directors are elected, the investor can
only capture a portion of the benefits but will have to bear all of the
associated costs, which may potentially outweigh the captured benefits.
Moreover, proposing a shareholder proposal or nominating candidates
for directors may be viewed as a challenge to the company management,
potentially straining relations between institutional investors and the
investee companies, which disincentivizes institutional investors from
taking such actions.

Apart from the lack of incentives, regulatory restrictions are also
an important reason for the institutional investors’ passiveness. The
aforementioned Article 1461, Paragraph 3 of the Taiwan Insurance
Act prohibits insurance companies or their representatives from serv-
ing as directors or supervisors of the investee company.'’® Also, Article
20, Paragraph 1 of the Regulations Governing Securities Firms adds this
requirement to securities firms: “when exercising rights on any company
shares that it has acquired shall do so for the greatest benefit of the com-
pany and may not directly or indirectly participate in the operation of the
issuer company or other inappropriate actions.”’® And similarly, Arti-
cle 23, Paragraph 2 of the Regulations Governing Securities Investment
Trust Enterprises provides: “A SITE exercising the voting rights . . . shall
do so in the best interest of beneficial interest certificate holders, and may
not directly or indirectly participate in the management of the company
issuing the shares it holds or in other inappropriate arrangements.”!®
These regulations restrict Taiwan institutional investors from participat-
ing in the management of the investee company, which not only takes
away the director nomination rights from the institutional investors, but
also discourages institutional investors from exercising shareholder pro-
posal rights to avoid any suspicion.

E. Engagement with Investee Companies

Principle 4 of the Taiwan Stewardship Code requires signatories
to “[m]aintain an appropriate dialogue and interaction with investee
companies.”’”’  Furthermore, Guideline 4-3 provides that signato-
ries “may act collectively with other institutional investors” when they
judge necessary.”? According to the CG Watch 2020 Report, most of

188. Taiwan Insurance Act, supra note 178, art. 1461,  3: “Investments made
by insurance enterprises in accordance with Paragraph 1, Subparagraphs 3 and 6 may
not be found with any of the following conditions: I. For the insurance enterprise or a
representative thereof to be a director or supervisor of the investee company.”

189. Regulations Governing Securities Firms, supra note 160, art. 20, q 1.

190. Regulations Governing Securities Investment Trust Enterprises, supra note
161, art. 23, q 2.

191. Taiwan Stewardship Code, supra note 92, at 10.

192. Id. at 11.
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the Taiwan institutional investors surveyed undertook individual com-
pany engagement, but the level of engagement is still lower than in
most markets.'”” Once again, this demonstrates the passiveness of the
Taiwan institutional investors. Nevertheless, Taiwan institutional inves-
tors appear to be engaging with investee companies more frequently
in recent years. According to the 2021 Taiwan Sustainable Investment
Report published by the National Taipei University Center for Corporate
Sustainability, 32 respondents reported 10,118 instances of engagement
between institutional investors and investee companies, increasing from
the 1,536 instances reported by 18 respondents in 2019, and 91 percent
of the engagement were conducted thorough telephone calls or in-per-
son meetings.'”*

Based on this Article’s review of 2020 stewardship reports, most
signatories did make disclosures on engagements with their investee com-
panies. However, no records of collective action by Taiwan institutional
investors can be found in the stewardship reports, which is consistent
with the survey conducted by the Taiwan Securities and Futures Insti-
tute.”> Additionally, from these disclosures, it was not possible to assess
or evaluate the quality of the signatories’ engagement. Most signatories
disclose engagement by the manner of engagement and the number of
instances without providing any context of their engagement, and only
a few signatories disclosed the actual contents and outcomes of their
engagement, despite Guideline 6—4 advising signatories to disclose “case
description of the dialogue and interaction with the investee company,
the results of the agreement and the follow-up situation.”’® Just as the
Rating Criteria published by the TWSE Corporate Governance Center
have 7 evaluation criteria out of 30 focusing on the “implementation and
disclosure of engagement,”!” Taiwan institutional investors should put
more effort into conducting engagement with their investee companies
and make meaningful disclosures on their engagement activities.

F. Use of Proxy Advisors

As the investment chains are ever more complex, the Taiwan Stew-
ardship Code recognizes that “institutional investors may outsource part
of their stewardship activities (e.g. to provide voting advice or to cast
proxy votes) to other professional service providers (e.g. proxy advisory

193. Wolf, supra note 153, at 459.

194. Na1’L TarpEl UNIv. CTR. FOR CORP. SUSTAINABILITY, 2021 TAIWAN SUSTAINABLE
INVESTMENT REPORT (2021 Z/& Kk 4% &) 24 (2021), http://www.aacsb.ntpu.edu.tw/
twsvi/lyadmin/pages/uploads/file/f23f_uyhesxtz4u.pdf [https://perma.cc/992G-U535].

195. SEc. & FUTURES INST., A RESEARCH ON THE IMPLEMENTATION OF STEWARDSHIP
BY TAIWAN ASSET MANAGERS (FREIEEEHEE L EERGHE IIY) 98 (2021),
https://webline.sfi.org.tw/download/resh_ftp/research/FullText/f110_3.pdf  [https:/
perma.cc/VPJ2-6QSQ].

196. Taiwan Stewardship Code, supra note 92, at 14.

197 Rating Criteria for Signatories with Better Disclosures 2022, supra note 129,
at 10-13.
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firms or custodian banks).”!”® However, “institutional investors shall
not be released from their existing stewardship responsibilities to their
clients and beneficiaries” by outsourcing their stewardship responsibili-
ties.””” Guideline 5-3 thus cautions signatories that “[v]oting rights shall
be exercised objectively even in the case where a voting recommendation
report has been obtained from a proxy advisory firm.”?"

This Article reviewed the 2020 stewardship reports seeking to
uncover the full picture of the signatories’ use of proxy advisors. As
shown in Chart 3, 71 out of 153 signatories did not disclose whether they
have been using services provided by proxy advisors, even though one of
the evaluation criteria for stewardship reports is to “explain if and how
proxy research and proxy voting services are used and disclose usage and
record.”?! Of the 82 that did disclose, only 10 have been using services
provided by proxy advisors, and the other 72 did not use proxy advisors.
Of the 10 that have been using proxy advisors,*” only 3 were domestic
Taiwan institutional investors, while the other 7 were foreign institu-
tional investors. All 10 signatories purchased voting recommendation
services from ISS, with only one signatory also purchasing from Broad-
ridge. It should be noted that due to the small sample size limited by the
number of disclosing signatories, this finding may not necessarily reflect
the real market situation, but nevertheless can provide useful insights.
Two observations arise from this finding. First, with the high propor-
tion of no disclosure, this again is a sign that the signatories have not
been complying entirely with the Stewardship Code. Secondly, almost
half of the signatories did not use proxy advisors and nearly all of them
are domestic institutional investors, which shows that proxy advisors have
limited influence on domestic institutional investors.

198. Taiwan Stewardship Code, supra note 92, at 2.

199. Id.

200. Id. at 12.

201. Rating Criteria for Signatories with Better Disclosures 2022, supra note 129,
at 10-14.

202. Signatories who disclosed their use of proxy advisors are: Cathay Life
Insurance, Cathay Securities Investment Trust, Schroder Investment Management
(Taiwan) Limited, JP. Morgan Asset Management (Taiwan) Limited, Aberdeen
Standard Investments Taiwan Limited, Nomura Asset Management Taiwan Ltd.,
AllianceBernstein Investments Taiwan Limited, Manulife Asset Management
(Taiwan), PineBridge Investments Management Taiwan Limited (only in overseas
voting), Shin Kong Investment Trust Co., Ltd. (only in overseas voting).
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CHART 3: USE oF PROXY ADVISORS BY SIGNATORIES IN 2020

m Use
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71

No Disclosure

Source: Compiled by the author from stewardship reports

G.  Periodical Disclosure

1. Stewardship Reports

Principle 6 of the Taiwan Stewardship Code requires signato-
ries to “periodically disclose the status of fulfilment of stewardship
responsibilities.”” And Guideline 64 advises signatories to “publish a
stewardship report annually.”* But the Taiwan Stewardship Code cur-
rently does not set a deadline for signatories to publish their stewardship
reports, nor does the Rating Criteria. According to this Article’s observa-
tions, the common practice of the signatories is to first disclose the voting
results of the first half (or January-August) after most AGMs have been
held in June then disclose the voting results of the entire year in or with
the stewardship reports in the next year. This Article reviewed the stew-
ardship reports in March 2022, but signatories had not yet published their
2021 stewardship reports at that time, which is why this Article relies
upon the 2020 stewardship reports instead.

To determine whether a signatory achieves adequate periodic disclo-
sure, this Article applies the principle that ‘stewardship reports from the
next year of its signature to 2020 should be available on its website’ as
the standard to ensure objectiveness and ease of judgment. For instance,
an institutional investor who became a signatory in 2016 should make its
stewardship reports from 2017 to 2020 available on its website to qualify as
disclosing periodically. This standard should not be too difficult for signa-
tories to achieve, since apart from the year of signature, all the signatories

203. Taiwan Stewardship Code, supra note 92, at 13.
204. Id.
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have to do is publish their stewardship reports annually on their websites.
Unfortunately, this presumption seems to be too optimistic.

CHART 4: PERIODICAL DISCLOSURE BY SIGNATORIES

mYes
= No
Others

Source: Compiled by the author from websites of the signatories

As shown in Chart 4, this Article looked at the website of all 153
signatories and found that only 71 signatories qualified as disclosing peri-
odically, whereas 74 signatories did not qualify as disclosing periodically.
There are also 8 signatories classified as others, because they either are
foreign institutional investors who do not publish Taiwan-specific reports,
or they signed the Stewardship Code in or after 2020. Furthermore, of
the signatories failing to disclose periodically, 31 did not even publish
their 2020 stewardship reports as of March 2022, the time of this Arti-
cle’s review. Of course, there will be limitations to this approach, such as
the fact that this standard only looks at whether stewardship reports are
available without looking at their contents to see whether the disclosures
are meaningful. Nevertheless, the fact that most signatories cannot even
achieve the basic level of disclosing periodically, not to mention more
meaningful and comprehensive disclosures, is a disappointing result.

2. Voting Results

As the voting result is a relatively objective and straightforward
parameter to measure stewardship, Principle 5 of the Taiwan Stewardship
Code requires signatories to disclose their voting results.® However,
according to this Article’s review, only 110 out of the 153 signatories have
disclosed their voting results for 2020 as of March 2022. Most of the sig-
natories disclosed their voting results using the e-voting form provided

205. Id. at 11.
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by the TDCC,*® which only shows the aggregated for, against, and abstain
votes in different types of motions.?”” This form is not reader-friendly and
provides little meaningful information to readers. Most signatories also
did not provide reasons for why they voted against the company man-
agement, despite Guideline 5-4 recommending disclosure of the reasons
for their votes in important motions.*® Even if the signatories did pro-
vide reasons, the provided reasons are usually brief and abstract, e.g., the
motion is against the signatory’s voting policy.?”

To improve the quality of voting result disclosures, the Rating Crite-
ria for stewardship reports includes an evaluation criterion on disclosing
“voting status on a company-by-company and case-by-case basis and
describes reasons for opposing proposals.”?'® However, only 38 signato-
ries out of 153 disclosed voting results at the company and motion level.
Another 3 signatories disclosed on the motion level but anonymized the
companies. Most signatories belong to the lowest category C in this evalu-
ation criterion, which “only aggregate disclosure of voting status.”?!! To this
result, the CG Watch 2020 Report laments that disclosing voting results at
the company and motion level “is the norm in Japan and we see no reason
why institutional investors in Taiwan cannot follow suit.”*!?

H. Ineffectiveness of the Taiwan Stewardship Code

Although data on Taiwan institutional investors’ stewardship
before the launch of the Taiwan Stewardship Code is not available to
assess the effects of the Stewardship Code, based on the above discus-
sion, it can be concluded that the effect of the Stewardship Code and the
signatories’ compliance is unsatisfying. Looking at the voting results, sig-
natories voted for the company management 96 percent of the time, and
only voted against management 0.19 percent of the time. If the Steward-
ship Code did have an effect, that effect is minimal. Further, comparing
the voting results of 2020 with that of 2018, 70 out of 80 signatories have
pro-management vote rates over 90 percent in 2018,** and 99 out of 110
signatories have the same rates in 2020, showing no change between the
two years. Back in 2018, it could be said that the signatories needed time

206. SEC. & FUTURES INST., supra note 195, at 96-97.

207 See, e.g., Voting Results Classified by Types of Motions in First Half of 2021
(110E[E [ AR S 25 3 B¢ 2247 51), Hua NAN SEc., https://www.entrust.com.
tw/upload/entrust/edm/110%ES5%B9%B4%E8%82% A1 %E6%9D %B1%E6%9C
%83%ES%88%86%E6%9E %90%E8% Al% AS8.pdf [https:/perma.cc/2VZ5-FL78]
(last visited Nov. 20, 2022).

208. Taiwan Stewardship Code, supra note 92, at 12.

209. SEC. & FUTURES INST., supra note 195, at 96-97.

210. Taiwan Stewardship Code, supra note 92, at 14.

211 Id.

212. Wolf, supra note 153, at 456.

213. Wei-Cheng Lin, The Corporate Governance Role of Institutional Investors:
Focusing on the Stewardship Framework for Passive Asset Managers and Investment
Companies (January 2020) (LL.M. thesis, National Taiwan University) (on file with
National Taiwan University).
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to adapt to stewardship, but with no improvements after two years, it is
doubtful that the signatories are seriously complying with the Steward-
ship Code. Moreover, almost half of the signatories failed to disclose
periodically, one of the central tenets of the stewardship, not to mention
the more demanding requirements of active engagement with investee
companies or disclosure of voting results on the company and motion
level. In 2020, five years since the launch of the Stewardship Code, insti-
tutional investor stewardship has not improved, and the signatories are
complying half-heartedly. Thus, it seems that the Stewardship Code is
falling short of its expected effectiveness.

V. POTENTIAL IMPROVEMENTS TO THE TAIWAN STEWARDSHIP CODE

Part IV examined the institutional investor stewardship in Taiwan
and found that the level of stewardship and the compliance of signato-
ries are unsatisfying, which suggests the Taiwan Stewardship Code has
not been effective in promoting stewardship among Taiwan institutional
investors. To achieve that end, many aspects of the Stewardship Code
and regulations of Taiwan should be improved to induce more steward-
ship. This part proposes and analyzes several potential improvements
to the Taiwan Stewardship Code to make it more effective in promoting
institutional investor stewardship in Taiwan.

A. Encourage Proxy Voting

Exercising voting rights carefully and effectively is at the core of
stewardship activities. But as discussed in Part I'V, although the signato-
ries’ voting rates are high, the voting results show that pro-management
bias is prevalent among signatories.?* It can then be inferred that the
signatories are not exercising their voting rights carefully to influence
the company management. Thus, encouraging proxy voting among
institutional investors can lead to more monitoring of the company man-
agement and potentially improve stewardship.

1. Loosen Regulatory Restrictions

If proxy voting by institutional investors is desired, then it is para-
doxical to encourage proxy voting and limit the institutional investors’
exercise of voting rights at the same time. Hence, to encourage proxy
voting, the first step is to loosen regulatory restrictions on the institu-
tional investors’ exercise of voting rights. The most obvious example is
the aforementioned Article 1461, Paragraph 3 of the Taiwan Insurance
Act, which prohibits insurance companies from exercising their voting
rights “in the election of directors or supervisors at the company being
invested.”?" Prior to this provision, insurance companies were involved
in corporate takeovers multiple times against the FSC’s warnings. As a
result, the FSC introduced this provision to solve this problem once and

214. See supra Part C.
215. Taiwan Insurance Act, supra note 178, at art. 146-1, q 3.



108 PACIFIC BASIN LAW JOURNAL Vol. 40:65

for all. However, voting rights in the elections of directors or supervisors
are one of the most effective tools to influence the investee company. If
this is taken away, then the influence of the insurance companies’ stew-
ardship will diminish significantly. If the management of the investee
company does not have to worry about being voted out by the insur-
ance companies voting rights, then there will be little incentive for the
company management to respond to the insurance companies.?'¢ Insur-
ance companies also criticized this approach, calling on the government
to allow insurance companies to vote, so that they can use the capital of
the insurance funds to oversee corporate governance and ESG issues.?’

Similar but looser restrictions exist in the aforementioned Article
20, Paragraph 1 of the Regulations Governing Securities Firms*® and
Article 23, Paragraph 2 of the Regulations Governing Securities Invest-
ment Trust Enterprises? as well. Both require institutional investors
not to “directly or indirectly participate in the operation of the issuer
company or other inappropriate actions.” These restrictions may cause
institutional investors to avoid any actions that may be considered as
“participating in the operation,” such as voting against the company
management, resulting in the passiveness of the institutional investors.
Therefore, in this Article’s view, the regulatory restrictions imposed
on voting rights should be loosened to encourage proxy voting among
the institutional investors. If needed, other supporting safeguards can
replace the current heavy-handed restrictions.

2. Pass-Through Voting

If institutional investors are unable or unwilling to exercise their
voting rights carefully, then another option is to adopt pass-through
voting. Pass-through voting would give the voting rights back to the
clients and beneficiaries, also known as the capital providers.”® As the
internet and e-voting become more and more pervasive, a requirement
that institutional investors institute pass-through voting becomes tech-
nologically feasible. BlackRock announced that it will expand proxy
voting options for its larger institutional clients starting in 2022. Under
the updated set of options, clients may choose to cast their own votes,
vote on certain proposals, vote according to proxy advisors’ recommen-
dations, or have BlackRock vote on their behalf.??! In fact, some form of

216. See Lucian Bebchuk & Scott Hirst, Index Funds and the Future of Corporate
Governance: Theory, Evidence, and Policy, 119 CoLum. L. Rev. 2029, 2119 (2019).

217 Luo, supra note 184.

218. Regulations Governing Securities Firms, supra note 160, at art. 20, q 1.

219. Regulations Governing Securities Investment Trust Enterprises, supra note
161, at art. 23, 2.

220. See generally Dorothy S. Lund, The Case Against Passive Shareholder
Voting, 43 J. Core. L. 493, 530-31 (2018); Sean J. Griffith, Opt-In Stewardship: Toward
an Optimal Delegation of Mutual Fund Voting Authority, 98 Tex. L. Rev. 983, 1005-19
(2020); Caleb N. Griffin, We Three Kings: Disintermediating Voting at the Index Fund
Giants, 79 Mb. L. REv. 954, 990-96 (2020).

221. Working to Expand Proxy Voting Choice for Our Clients, BLACKROCK,
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pass-through voting already exists in Taiwan. Article 181, Paragraph 3 of
the Taiwan Company Act authorizes the FSC to allow shareholders of a
public company that holds shares for others to choose to exercise their
voting power separately.”?> Hence, the FSC promulgated rules that allow
foreign and overseas Chinese investors holding domestic securities via
investment funds or overseas financial institutions to vote separately.’”

However, some commentators have voiced concerns over pass-
through voting.?** First, given the number of clients that institutional
investors service, returning voting rights to clients will be extremely com-
plex and costly to implement in practice.’” Secondly, compared to the
institutional investors themselves, the clients do not have the capabilities
or incentives to vote. The clients are usually made up of retail investors
who invested through institutional investors simply for convenience.??
Lastly, as discussed above, taking away voting rights from institutional
investors may do more harm than good, because it also takes away the
leverage they have against the management of investee companies. This
change risks hindering the effectiveness of stewardship activities such as
private engagement.?”’

Notwithstanding these concerns, serious consideration should be
given to instituting pass-through voting in Taiwan. Since the clients
are the actual capital providers, the voting right that comes along with
the shares should also serve the interest of the clients, thus the ratio-
nale of pass-through voting is consistent with the economic reality.??
To avoid unnecessary costs and complications, inspiration can be drawn
from BlackRock’s practices. A minimal investment threshold could be
set and only investors with assets above that threshold would be eligible
for pass-through voting. Also, investors could be allowed to choose to
cast their own votes or maintain the status quo, that is to have institu-
tional investors vote on their behalf. Even if clients lack the information

https://www.blackrock.com/corporate/about-us/investment-stewardship/proxy-
voting-choice [https://perma.cc/JE4P-VWIJE] (last visited Nov. 20, 2022); John
Foley, BlackRock Brings Shareholder Democracy to the Few, REUTERs (Oct. 8, 2021,
6:43 PM), https://www.reuters.com/breakingviews/blackrock-brings-shareholder-
democracy-few-2021-10-07 [https://perma.cc/388C-3GZ]J].

222. Taiwan Company Act art. 181, supra note 180, ] 3.

223. FSC, Regulations Governing the Operation of and Compliance
Requirements for Split Voting by Shareholders of Public Companies, art.
3, FawuBu Facur Ziuiaoku, https:/law.moj.gov.tw/ENG/LawClass/LawAll.
aspx?pcode=G0400150 [https://perma.cc/STLU-3VNX].

224. See, e.g., Bebchuk & Hirst, supra note 216, at 2118-19; Jill E. Fisch, The
Uncertain Stewardship Potential of Index Funds 107, 122-25 (Eur. Corp. Governance
Inst., Law Working Paper No. 490/2020, 2020).

225. Bebchuk & Hirst, supra note 216, at 2118-19.

226. Fisch, supra note 224, at 122-24.

227 Bebchuk & Hirst, supra note 216, at 2119; Fisch, supra note 224, at 125.

228. See also Working to Expand Proxy Voting Choice for Our Clients, supra note
221 (“BlackRock’s role is to help our clients achieve their long-term financial goals.
Core to this is the fact that the money we manage is not our own; it belongs to our
clients.”).
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and expertise of the fund managers, which is likely given that the aver-
age pro-management vote rate of the signatories was over 96 percent in
2020, there is little downside to experimenting with pass-through voting
in Taiwan. It might even be better for clients to vote using common
sense than to have fund managers vote 100 percent for the company
management. Based on the foregoing reasons, the managing authori-
ties, including the FSC, TWSE, and TDCC, should assess the feasibility of
pass-through voting in Taiwan.

B.  Strengthen Disclosure Requirements

Disclosure of stewardship activities by the institutional investors is
a central pillar of stewardship and is one which enables clients to know
how their capital is managed. However, the signatories’ current disclo-
sures are not satisfying. Not only did more than thirty signatories not
publish their 2020 stewardship reports, but also there is also a lack of
standards concerning the signatories’ disclosures. This diminishes the
value and availability of stewardship information, and ultimately neg-
atively impacts the effectiveness of the Taiwan Stewardship Code. To
improve the effectiveness of the Taiwan Stewardship Code, the disclosure
requirements should be strengthened.

1. Require Stewardship Section on Signatories’ Website

Based on the CG Watch 2020 Report,?” Taiwan Sustainable Invest-
ment Report,”® and research from the Taiwan Securities and Futures
Institution,?!' each of which surveyed institutional investors, it can be
inferred that disclosures by the institutional investors are insufficient.
Information on stewardship is still heavily dependent on what the institu-
tional investors voluntarily provide. Even though the TWSE Corporate
Governance Center website compiles the hyperlinks to the supposed
stewardship section of each signatory’s website,”” in the cases of some
signatories, the hyperlink leads to their homepage. In the cases of other
signatories, the hyperlink leads to an error page or a page that is broken
and has not been fixed for months (e.g., KGI Securities Investment Trust
and Shin Kong Investment Trust).>* The National Development Fund
is a particularly negative example. The hyperlink on the TWSE Corpo-
rate Governance Center website not only leads to its homepage, but the
National Development Fund did not set up a stewardship section on its

229. Wolf, supra note 153.

230. Nar’L Tarper UN1v. CTR. FOR CORP. SUSTAINABILITY, supra note 194.

231. Sec. & FUTURES INST., supra note 195.

232. List of Signatories, supra note 98 (click on the signatory’s name to access its
stewardship section).

233. The author of this Article first attempted to access the stewardship sections
of KGI Securities Investment Trust and Shin Kong Investment Trust through
the TWSE Corporate Governance Center website in March 2022. At that time,
KGI Securities Investment Trust’s hyperlink led to an error page and Shin Kong
Investment Trust’s was broken. In August 2022, the author tried again and found that
the hyperlinks still failed to properly work at that time.
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website. The only information that can be found on its website regarding
stewardship is the statement of compliance.”* Given that it is a govern-
ment fund signatory, it is ironic that the National Development Fund
shows little regard for the Taiwan Stewardship Code. Responding to this
situation, the CG Watch 2020 Report did not mince words:

All that is available [on the signatories’ websites] are statements of

compliance with the Stewardship Code and even these are hard to

find - often accessible only through the TWSE CG Center website.

This begs the question of how strongly these investors value their

code commitments if no mention of them can be found on their

own websites!*

To improve the accessibility of disclosures on stewardship informa-
tion, the TWSE Corporate Governance Center, which manages the Taiwan
Stewardship Code, should increase its oversight on the disclosures made by
the signatories. The first step is to require the signatories to set up steward-
ship sections that are easily accessible from the internet. And the TWSE
Corporate Governance Center website must regularly authenticate and
update the hyperlinks to the signatories’ stewardship sections. The Rating
Criteria are a good starting point as they already have evaluation crite-
ria, including that “[s]tatements of compliance with stewardship principles,
stewardship reports, and annual voting records at shareholders’ meetings
can all be viewed on the same web page” and “[s]tewardship-related links
are found on the homepage of the institutional investor website, and stew-
ardship-related pages can be found quickly and easily.”*® If this were the
case, the amount of stewardship information available would increase and
the level of transparency on institutional investors would improve, so that
clients would have more information to select institutional investors. As a
result, the institutional investors might be more willing to invest in steward-
ship and make quality disclosures on stewardship activities.

2. Improve Voting Result Disclosures

As discussed above, most signatories present their voting results
using the e-voting form provided by the TDCC, which only shows the
aggregated for, against, and abstaining votes in different types of motions.
This form provides little meaningful information to readers, only the
approximate for-vote rate. Despite the voting results being classified
according to the type of motion, the voting results of elections of directors
and supervisors are not disclosed. This may be due to the nature of elec-
tions for directors or supervisors. Shareholders vote for the individual
candidate and not for the company management as a whole, so it is not
possible to disclose whether the vote is for or against the company man-
agement. Notwithstanding this reasonable explanation, voting results

234. Nar’L Dev. Funp, ExEc. Yuan, https://www.df.gov.tw/eng [https://perma.cc/
SK4D-JYTW]

235. Wolf, supra note 153, at 455.

236. TartwaN Stock ExcH. Corp. GOVERNANCE CTR , supra note 129, at 15.
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may still be disclosed by the candidate nominators, be it the incumbents
or challengers. It would not miss the forest for the trees to disclose the
voting results from the elections for individual directors and supervisors.

Another point for improvement is the standardization of voting
result disclosures. Currently, there is no required standard for the dis-
closure of voting results. Even though most signatories use the TDCC
e-voting form, others use forms of their own. As a result, the disclosure
of voting results may differ widely among signatories. For the voting
result disclosures reviewed by this Article, differences include the criteria
used to classify motions and the file formats used.”” These inconsisten-
cies all make the process of vote tallying unnecessarily troublesome
and time-consuming and make it difficult to compare the voting results
among the signatories.

A rule adopted in November 2022 by the Securities and Exchange
Commission (SEC) to enhance reporting of proxy votes offers many lessons
for Taiwan to learn from.>® The SEC requires fund managers to disclose
proxy voting records annually using Form N-PX. However, the previous
Form N-PX “can be difficult for investors to read and analyze” and “may
provide an incomplete picture of a fund’s proxy voting practices,” because
of the inconsistency of the reports, length, and format (data language).”
Therefore, the newly adopted SEC rule aims to enhance proxy vote disclo-
sures “to improve the utility of Form N-PX for investors.”*" If Taiwan can
adopt similar requirements to standardize the criteria, file format, and con-
tents, thus removing the inconsistencies, then the value of disclosing voting
results could be fully utilized to promote more stewardship.

C.  Provide Incentives for Stewardship

One of the main causes of the Taiwan Stewardship Code’s inef-
fectiveness is the institutional investors’ lack of incentives to carry out
stewardship. As discussed above, due to agency problems between the
institutional investors and their clients or beneficiaries, the institutional
investors have incentives to underinvest in stewardship and to defer to
company management.?*! Therefore, to improve the effectiveness of the
Taiwan Stewardship Code and to promote stewardship, it is crucial to
provide incentives for institutional investors to comply with the Stew-
ardship Code. This Article proposes two potential measures, one as the
carrot and the other as the stick, to provide those incentives.

237 Some signatories have four types of motions, while the TDCC e-voting
form has fifteen types. Regarding file formats, some voting forms were in JPG format,
while others were in PDF format.

238. SEC, Enhanced Reporting of Proxy Votes by Registered Management
Investment Companies; Reporting of Executive Compensation Votes by Institutional
Investment Managers, Release No. 33-11131 (Nov. 2,2022), https://www.sec.gov/rules/
final/2022/33-11131.pdf [https://perma.cc/ CEE7-BJ4X].

239. Id. at 80-8]1.

240. Id. at 6.

241. See supra Part C.
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1. Enforcement Mechanisms

The signatories of the Taiwan Stewardship Code, though it is a soft
law, are still required to comply with the Code’s requirements on a comply
or explain basis. However, under the current Taiwan Stewardship Code,
no enforcement mechanism exists if a signatory fails to comply with the
Code. In other words, once an institutional investor becomes a signa-
tory, it will not be removed because of non-compliance. To date, the only
case of removal is PJ Asset Management, which was removed due to its
involvement in the Labor Funds bribery scandal.?** No signatory has been
removed because of non-compliance. But the Taiwan Stewardship Code
has a problem with non-compliance. Take the 2020 stewardship report, for
example. When this Article conducted its review in March 2022, 31 out
of the 153 signatories did not publish their 2020 stewardship report; over
20 percent of the signatories failed to comply. Hence, this Article recom-
mends that the Taiwan Stewardship Code should establish enforcement
mechanisms as a stick to ensure an institutional investor’s continued com-
pliance with the Code’s requirements after it becomes a signatory.

On the issue of enforcement mechanisms, much can be learned from
the U.K. Stewardship Code’s practices since the 2020 revision. The list of
signatories of the UK. Stewardship Code is updated annually. To become
a signatory of the UK. Stewardship Code, institutional investors have to
apply to the FRC and submit their stewardship report for assessment every
year.?*® Only the successful applicants can become signatories of the U.K.
Stewardship Code. Compared to the UK. Stewardship Code, it is much
easier to become a signatory of the Taiwan Stewardship Code. To become
a signatory of the Taiwan Stewardship Code, all an institutional investor
has to do is publicly endorse the Code, that is to post a statement of compli-
ance on its and TWSE Corporate Governance Center websites, then notify
the TWSE Corporate Governance Center.>** After public endorsement, no
further obligations are required to maintain its status as a signatory.

Adopting the UK. Stewardship Code’s practice will inevitably
decrease the number of signatories, whether it is due to the signatories
finding the requirements too onerous or the quality of stewardship reports
failing to meet the standards. But to the institutional investors who suc-
cessfully become signatories, this is a reputational incentive, as the title
“signatory of the Taiwan Stewardship Code” will only be meaningful if
an enforcement mechanism exists to winnow out underperforming sig-
natories. If any institutional investor can become a signatory on a whim
and will not be removed even if it does not comply, then the Stewardship
Code only serves to boost the number of signatories but fails to promote
institutional investor stewardship. To improve the effectiveness of the
Taiwan Stewardship Code, reformers should begin by improving the sig-
natories’ compliance with the Code. This Article recommends that the

242. TatwaN Stock ExcH. Corp. GOVERNANCE CTR, supra note 104.
243. See FRC, supra note 71.
244. Taiwan Stewardship Code, supra note 92, at 3.
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Taiwan Stewardship Code implement enforcement mechanisms similar
to those in the U.K. Stewardship Code, so that institutional investors will
only become signatories if they qualify and may be removed for failing to
comply. If the TWSE Corporate Governance Center wishes to give more
time to the signatories to prepare, then a watchlist for non-compliant sig-
natories can be established during the transition period.

2. Government Funds Selecting Investment Managers

To provide maximum incentives for institutional investors to per-
form stewardship, not only should a stick be utilized, but a carrot should
also be offered. Here, the carrot for institutional investors is the chance to
be selected as the investment manager for a government fund. Govern-
ment funds, especially the larger Labor Funds and Public Service Pension
Fund, periodically select investment managers to manage their assets.”*
To the institutional investors, given the size of the mandated assets, being
selected as the investment manager for these funds is a lucrative business.
Therefore, if stewardship was a criterion in the selection of investment
managers, it would be a strong incentive for institutional investors to
engage in more stewardship.

The FSC has laid out plans to promote stewardship by adding stew-
ardship to the selection criteria for the government funds’ mandate in
the Corporate Governance 3.0 Roadmap.?* The FSC suggested that
the authorities of the government funds take into account the institu-
tional investors’ evaluation results from their stewardship reports.?’
Moreover, both the stewardship reports of the Labor Funds and Public
Service Pension Fund have mentioned stewardship as a criterion for
selecting investment managers.>* However, looking closer, the actions
and statements by the FSC and government funds only scratch the sur-
face and lack substance. For instance, the Public Service Pension Fund
only requires the selected investment managers to be signatories of the
Taiwan Stewardship Code and does not look at the actual stewardship

245. See, e.g., Investment Manager Selection for 2022 Second Overseas
Discretionary Investment of Labor Pension Fund by Bureau of Labor Funds, BUREAU
of Las. Funps (July 5,2022), https://www.blf.gov.tw/media/cspldixf/ % ES5 %85 % AC%
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E7%AC%AC2%E6%AC%A1%ES%9C%8B%ES % A4%96%ES % A7%94%E4
%BB%BB%E6%8A %95%E8%B3%87-announcement.pdf [https://perma.cc/23PS-
Q5PY]Error! Hyperlink reference not valid..
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kn/2020.pdf?mediaDL=true [https://perma.cc/K74D-4HVP]; Pub. Serv., 2020 Stew-
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(2021), https://ws.fund.gov.tw/Download.ashx?u=LzZAWMS9VcGxvY WQvOC9yZ Wx-
maWxILzZExNzU2LzZE4ANTEyL2NkMmY4Yjg5S5LTZiOWMtNDU3NC04NzdIL-
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755CG5aCx5ZGKLnBkZg%3d %3d&icon=.pdf [https://perma.cc/6GID-DFHW].
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activities. If the selection of investment managers is intended to be an
incentive for institutional investors, the selection criterion on stewardship
should be more detailed and stringent.

The Japan’s Government Pension Investment Fund’s (GPIF)
experiences can provide Taiwan with some insights on the role that gov-
ernment funds can play in stewardship. The GPIF became a signatory
of the Japan Stewardship Code in 2014. Later in 2017 the GPIF itself
also established its own Stewardship Principles and Proxy Voting Prin-
ciples.” The GPIF requires the external asset managers to follow the
GPIF’s Stewardship Principles and Proxy Voting Principles on a comply
or explain basis, in addition to the Japan Stewardship Code.”® The
GPIF monitors the stewardship activities of their external asset manag-
ers, including proxy voting and engagement with investee companies.”!
When selecting external asset managers, the GPIF gives preference to the
asset manager with better stewardship performance if other conditions
are the same.>? Here, the stewardship of the GPIF includes monitoring
the external asset managers’ stewardship performance.

Because the GPIF started earlier in the implementation of steward-
ship, its experience is a valuable lesson for Taiwan. Taiwan’s government
funds can follow GPIF by establishing their own Stewardship Princi-
ples and Proxy Voting Principles. This way, the government funds can
take into account their long-term investment and tailor the principles to
accommodate their business model. The government funds can also set
higher stewardship standards for the investment managers. In turn, this
will incentivize the investment managers to invest more in stewardship,
thus achieving the goal of promoting institutional investor stewardship.

D.  Facilitate Collective Actions Among Institutional Investors

Despite Guideline 4-3, which states that signatories “may act col-
lectively with other institutional investors” if necessary,”* no collective
action has been observed so far. Based on the above analysis of the insti-
tutional investors’ agency problem, due to the competition for capital
and the cost-cutting among institutional investors, institutional investors
face a collective action problem when performing stewardship. If institu-
tional investors can overcome this and act collectively, then institutional
investor stewardship could be more active and vibrant. Collective actions
could distribute the costs of stewardship more evenly among institutional
investors. Moreover, by cooperating, institutional investors might have

249. Stewardship Principles & Proxy Voting Principles, GPIF (Feb. 6, 2020),
https://www.gpif.go.jp/en/investment/pdf/stewardship_principles_and_proxy_voting_
principles.pdf [https:/perma.cc/86C9-A2N4].
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a larger influence on the company management because of their con-
solidated voting power. Hence, to improve stewardship, Taiwan should
facilitate collective actions among institutional investors. To achieve that
end, this section provides two recommendations.

1. Establish Investor Group or Forum

Facilitating collective action among institutional investors is not
an easy task as it involves economic incentives, regulatory compliance,
and expertise.” For instance, collective actions may trigger reporting
obligations or require professional knowledge of the investee company.
Hence, to facilitate more collective actions, institutional investors should
be encouraged to establish an investor group or investor forum to coor-
dinate and lead collective actions.” Examples of investor groups or
investor forums include the Council of Institutional Investors (CII) in
the US, the Investor Forum in the U.K, the Assogestioni in Italy, and the
Eumedion in the Netherlands.?*

The CII consists of over 140 US institutional investors with approxi-
mately four trillion dollars in combined assets under management.>’ The
CII coordinates between its members to form a consensus on whether to
act. By consolidating the institutional investors, the CII wields significant
power over the investee companies. If private engagements with investee
companies yield no results, then the CII can use its large voting power
to pressure company management. Across the Atlantic, the UK. Inves-
tor Forum plays a similar role in facilitating collective actions. The origins
of the Investor Forum can be traced back to the Kay Review published in
2012.28 The Kay Review noted that the competition between asset man-
agers disincentivizes them to engage constructively and recommended
that “[a]n investors’ forum should be established to facilitate collective
engagement by investors in UK. companies.”™® As a result, the Investor
Forum was established in 2014. The Investor Forum “has 54 Full Members,
representing approximately 34.2 percent of the FTSE All Share market
capitalization” as of August 2022.2° Members of the Investor Forum can
propose plans to engage with any UK-listed company. If the proposal
meets the criteria of the Collective Engagement Framework and has the
support from a “critical mass of shareholders,” then the Investor Forum

254. See generally Gaia Balp & Giovanni Strampelli, Institutional Investor
Collective Engagements: Non-Activist Cooperation vs Activist Wolf Packs, 14 OHIO
State Bus. L.J. 135, 183-87 (2020).
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will formulate and execute the plan.*' As of 2021, the Investor Forum
conducted forty-seven instances of collective engagement; and in 2021,
thirteen plans were proposed and five of them were adopted.?

In Taiwan, different types of institutional investors have formed
their associations, including the Non-Life Insurance Association, the Life
Insurance Association, the Securities Investment Trust & Consulting
Association, and the Bankers Association. However, unlike the CII or
the Investor Forum, which focus on engagement with investee companies,
these associations only focus on issues within their business scope. Addi-
tionally, not all types of institutional investors are members of the same
association. In total, it is difficult to expect these associations to facilitate
collective actions. Thus, the FSC should encourage institutional investors
to take the lead, by establishing an investor group or investor forum that
covers all types of institutional investors to coordinate and facilitate col-
lective actions. Government funds and resources can play a crucial role
in this. Through these organizations, the collective action problem could
be mitigated, and the voting powers of the institutional investors consoli-
dated, thus improving the effectiveness of stewardship.

2. Lower Regulatory Risks and Burdens

Even if institutional investors take collective action through an
investor group or investor forum, they may still face regulatory risks or
burdens that thwart their efforts. To facilitate collective action, beyond
establishing an investor group or investor forum, the legal environment
should be made more friendly by lowering regulatory risks and burdens.

Under American law, Section 13(d) of the Securities Exchange
Act of 1934 requires any person who “acquir[es] directly or indirectly
the beneficial ownership” of more than 5 percent of any equity security
class of a company to file the Schedule 13D to the SEC within ten days
of its acquisition.?®® Similar requirements exists in Taiwan. Article 43-1,
Paragraph 1 of the Taiwan Securities and Exchange Act, which was mod-
eled after Section 13(d) of the U.S. Securities Exchange Act, also requires
that, “[a]ny person who acquires, either individually or jointly with other
persons, more than ten percent of the total issued shares of a public com-
pany shall report such acquisition to the Competent Authority and make
a public announcement . . . .”** Article 27, Paragraph 14 of the Taiwan
Business Mergers and Acquisitions Act requires that “[f]or the purpose
of the merger/consolidation and acquisition to acquire the shares of the
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company whose shares have been publicly issued, in case more than ten
percent of the total shares that the company had issued are acquired,
the acquirers shall report to the competent securities authority . . . within
ten days of the acquisition of the shares . ...”?® In short, Taiwanese law
requires any person acquiring more than 10 percent of a publicly traded
company’s shares to file a report with the FSC.

Whether the requirements of the Taiwan Securities and Exchange
Act or Business Mergers and Acquisitions Act apply to institutional
investors’ collective actions is not entirely clear. Based on the legal
wording, acquiring shares “individually or jointly with other persons”
will trigger the obligation to report. But will institutional investors be
considered as jointly acquiring shares when they are acting collectively?
Moreover, the exact scope and meaning of the “purpose of the merger/
consolidation and acquisition” is unclear. If the institutional investors’
collective action is to discharge an unsuitable director, will that action
be considered for the purpose of the merger, consolidation or acquisi-
tion? These legal uncertainties create regulatory risks that may hold
back institutional investors from collective action and lower their incen-
tives for stewardship. Therefore, during collective actions by institutional
investors should be exempt from reporting obligations when collectively
acting through independent investor groups or investor forums. Having
this exemption lowers the regulatory risks and burdens of the institu-
tional investors and increases the incentives for collective action.

Lastly, some scholars point to the disclosure requirements of Reg-
ulation FD** and the disgorgement of short-swing profits of Section 16
of the Securities Exchange Act of 1934%7 as impediments to collective
action in the U.S.*® Although similar laws also exist in the Taiwanese
legal system, they do not present such a problem in Taiwan as in the U.S.
In Taiwan, the threshold for statutory insiders in Articles 157 (Right of
Disgorgement) and 157-1 (Regulation of Insider Trading) of the Taiwan
Securities and Exchange Act*® was set at 10 percent of the company’s
shares, and does not apply to “persons jointly acquiring.” These articles
should theoretically not apply to institutional investors’ collective actions.
Also, the scale of share ownership of Taiwanese institutional investors is
much smaller than their U.S. counterparts; only in rare circumstances will
an individual investor cross the 10 percent threshold. As a result, there is
no need to make adjustments to these regulations in Taiwan.

265. Taiwan Business Mergers and Acquisitions Act art. 27, | 14 Fawusu Facul
ZiL1aoKU https:/law.moj.gov.tw/ENG/LawClass/LawAll.aspx?pcode=J0080041 [https:/
perma.cc/WC4E-8THQ)].

266. 17 C.FR. § 243.100 (2022).

267 15 US.C. § 78p(b).

268. See Balp & Strampelli, supra note 254, at 203-05; John D. Morley, Too Big to
Be Activist,92 S. CaL. L. Rev. 1407, 1430-34 (2019).

269. Taiwan Securities and Exchange Act, supra note 264, at arts. 157, 157-1.
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E. Emphasize More on ESG Issues

The previous points are more focused on specific issues and short-
term improvements, however, there is a more fundamental problem that
the Taiwan Stewardship Code must tackle. As British scholar, Bobby
Reddy, pointed out, despite being promoted by the 2010 and 2012 U.K.
Stewardship Codes, institutional investors have little incentive to conduct
“issuer-specific engagement.” Such engagement focuses on the steward-
ship of a specific company and is disincentivized due to “the diversification
of portfolios by institutional investors, the competitive environment in
which they exist, and the uncertainties surrounding the success of any
proposed engagement . . . .”?® To improve the effectiveness of the U.K.
Stewardship Code, Reddy’s article pointed to “holistic-risk engagement” as
a remedy, which focuses on systemic and market-wide risks, and is featured
in the 2020 revision.””* Because holistic-risks affect the entire portfolio
of the institutional investors and cannot be hedged by diversification,
institutional investors will have the incentives to carry out holistic-risk
engagements.?’? Since the Taiwan Stewardship Code is modeled after the
2010 and 2012 U.K. Stewardship Codes, the above analysis applies to the
Taiwan Stewardship Code as well. Therefore, to improve the effectiveness
of the Taiwan Stewardship Code, this Article proposes to adjust the direc-
tion of the Taiwan Stewardship Code to emphasize ESG issues, which fit
into the category of systemic and market-wide risks.?”

Adjusting the Taiwan Stewardship Code to emphasize more ESG
issues is in the interests of the institutional investors and the FSC. First,
the younger generations focus more on ESG issues when investing.
Therefore, to maintain their competitiveness, institutional investors will
have to respond to the changing appetite of their clients, customers, and
employees.”” A survey conducted by the 2021 Taiwan Sustainable Invest-
ment Report showed that the age group of 30-45 year-olds has the most
interest in ESG-related products. They are followed by the age group of
45-60.7" This trend will further increase the institutional investors’ incen-
tives to perform stewardship over ESG issues.

According to this Article’s review, out of the 114 signatories that
published their stewardship reports, 102 made disclosures related to
ESG issues. Even though the level of detail varies significantly among
the signatories’ disclosures, it nevertheless shows the signatories’ strong

270. Reddy, supra note 41, at 871-72.

271. Id. at 865-66.

272. Id. at 866.

273. See generally ERNEST LiM, SUSTAINABILITY AND CORPORATE MECHANISMS IN
AsIA ch. 5 (2020); Dionysia Katelouzou & Alice Klettner, Sustainable Finance and
Stewardship: Unlocking Stewardship’s Sustainability (Eur. Corp. Governance Inst.,
Law Working Paper No. 521/2020, 2020).

274. See generally Michal Barzuza et al., Shareholder Value(s): Index Fund ESG
Activism and the New Millennial Corporate Governance, 93 S. CaL. L. REv. 1243
(2020).

275. Nar’L Tarpel UN1v. CTR. FOR CORP. SUSTAINABILITY, supra note 194, at 28.
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willingness to embrace ESG issues. Secondly, emphasizing ESG issues
is consistent with the FSC’s policy of promoting sustainability and
responsible investing, which can be seen from the title of the Corpo-
rate Governance 3.0 Roadmap, “Sustainable Development Roadmap”
and also the FSC’s Green Finance Action Plan 2.0.”® Tien-Mu Huang,
the chairperson of the FSC mentioned in an interview the importance of
utilizing the Taiwan Stewardship Code to impact institutional investors’
engagements with investee companies and thereby encourage investee
companies to focus on ESG issues.?”’

To emphasize ESG issues, the Taiwan Stewardship Code should
follow the footsteps of the 2020 U.K. Stewardship Code. First and fore-
most, despite the Taiwan Stewardship Code mentioning ESG issues in
its 2020 revision, ESG issues only appear at the level of guidelines. The
Taiwan Stewardship Code should elevate ESG issues to the level of stew-
ardship principles. Secondly, as the 2020 U.K. Stewardship Code moves
its focus to the “sustainable benefits for the economy, the environment
and society,””® the Taiwan Stewardship Code should disconnect from the
fiduciary duty to allow more room for institutional investors to engage
with ESG issues when carrying out stewardship. Lastly, the Taiwan
Stewardship Code should require the signatories to disclose how they
integrate stewardship with their investment decision-making, particularly
on ESG issues. Principle 7 of the 2020 U.K. Stewardship Code serves as
a great example.?” If the Taiwan Stewardship Code can successfully pro-
mote institutional investor stewardship on ESG issues, not only would
this improve the effectiveness of the Code, but also it would ensure the
Code’s relevance in the future.

VI. CoNcCLUSION

In recent years, as international attention on institutional investor
stewardship grew after the publication of the U.K. Stewardship Code in
2010, stewardship codes sprang up in the jurisdictions in the Asia-Pacific
region. Modeled after the original UK. Stewardship Code, Taiwan’s
stewardship code launched in 2016. To fully understand the Taiwan
Stewardship Code, it is important to know its origins in the earlier UK.
Stewardship Code. Since the 2020 revision of the U.K. Stewardship Code,
there is much more that the Taiwan Stewardship Code can learn from the
updated U.K. version. Hence, this Article introduced the U.K. and Taiwan
Stewardship Codes’ background and development and conducted a com-
parative analysis to draw inspiration from the U.K. Stewardship Code.

276. See generally Green Finance Action Plan 2.0, FSC (Aug. 2020), https://www.
fsc.gov.tw/userfiles/file/Green % 20Finance %20Action %20Plan%202_0.pdf [https://
perma.cc/6CV2-KF46].

277. Qiu, Jin-Lan (G4:[), FSC Supporting Responsible Investment with Two-
Pronged Approach (&S ETEE H#EZFT), Econ. Daiy NEws (4577 H ),
July 28,2020, at AS.

278. 2020 UK STEwARDSHIP CODE, supra note 6, at 4.

279. Id. at 15.
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Many of the Taiwanese institutional investors have signed up.
As of August 2022, there were 153 signatories to the Taiwan Steward-
ship Code. Despite the seemingly impressive number of signatories,
the actual effectiveness of the Taiwan Stewardship Code is doubtful at
best. This Article reviewed the signatories’ 2020 stewardship reports and
found that not only did the Taiwan Stewardship Code fail in promoting
stewardship, but its signatories also have not been complying with the
Code’s requirements. This Article’s findings shed light on the reality of
institutional investor stewardship in Taiwan, and are largely consistent
with the ACGA’s CG Watch 2020 Report on Taiwan. The signatories’
voting results showed high rates of pro-management votes, and nearly
half of the signatories failed even the basic requirement of disclosing
periodically. From these findings, it can be concluded that the Taiwan
Stewardship Code has not been effective either in promoting stewardship
or in the compliance of the signatories.

To improve the effectiveness of the Taiwan Stewardship Code, sig-
nificant revisions to the Code itself and the regulatory environment are
needed. Hence, this Article proposed and analyzed several potential
improvements to promote institutional investor stewardship in Taiwan.
First, the Taiwan Stewardship Code should encourage proxy voting by the
signatories; this includes loosening the strict regulations on institutional
investors in proxy voting and considering the feasibility of adopting pass-
through voting in Taiwan. Second, the Taiwan Stewardship Code should
strengthen its disclosure requirements by requiring signatories to estab-
lish a stewardship section online and improving the usefulness of voting
result disclosures. Third, as signatories currently lack incentives to per-
form stewardship, the FSC should provide incentives to the signatories.
On one hand, enforcement mechanisms can be the stick to provide repu-
tational incentives. On the other hand, economic incentives can be the
carrot, for example, the inclusion of stewardship as a criterion in the gov-
ernment funds’ selection of investment managers. Fourth, to overcome
the collective action problem through cooperation and cost sharing, col-
lective action among institutional investors should be facilitated. The
FSC should encourage institutional investors to establish investor groups
or investor forums, like the CII or the Investor Forum, to coordinate col-
lective actions. The FSC should also lower regulatory risks and burdens
by considering an exemption for institutional investors’ reporting obli-
gations arising from collective actions. Finally, because of the lack of
incentive for “issuer-specific engagement,” the Taiwan Stewardship Code
should emphasize more ESG issues, which are more aligned with the
institutional investors’ incentives. In this regard, the Taiwan Stewardship
Code should follow the footsteps of the 2020 revision to the U.K. Stew-
ardship Code to transition its focus to the “sustainable benefits for the
economy, the environment and society.”

As the share ownership of institutional investors continues to grow
in Taiwan, the institutional investors’ influence on Taiwan’s capital market
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also increases and so too does the significance of institutional investor
stewardship. By promoting \ institutional investor stewardship, investee
companies will be guided toward pursuing long-term value and sustain-
ability, so that Taiwan’s corporate governance system will ultimately be
strengthened. To achieve that, the Taiwan Stewardship Code should be
at the center of the reforms. Just as this Article has shown, currently
the Taiwan Stewardship Code has problems of ineffectiveness; however,
if the Taiwan Stewardship Code’s effectiveness can be improved, it will
transform the future of corporate governance in Taiwan.

APPENDIX: PRINCIPLES AND GUIDELINES OF THE TATWAN
STEWARDSHIP CODE

Principle Guideline

When establishing stewardship policies, an institutional investor is advised to
11 contemplate its role in an investment chain, its nature of business and how to
protect rights and benefits of its clients and beneficiaries.

An institutional investor is advised to integrate environmental, social, and
Principle I: 12 corporate governance (ESG) factors into the investment evaluation process to
Establish fulfill their stewardship responsibility and create long-term investment value

and disclo'se Disclosure of stewardship policies is advised to at least include the following:
stewardship 1. A brief introduction of business;

policies 2. Duties to clients or beneficiaries;

13 3. Stewardship activities, e.g. frequency and methods of monitoring investee

’ companies, interaction with management, participation in shareholders’ meetings
and voting;

4. Status and management measures of outsourcing stewardship activities;

5. Manner and frequency of status disclosure of stewardship fulfilment.

A policy on managing conflicts of interest aims to ensure that an institutional

21 . : . o o
investor operates in the interests of its clients or beneficiaries.

A policy on managing conflicts of interest is advised to at least include the
following:

1. Possible situations of conflicts of interest;

2. How conflicts of interest in each situation are managed.

22

Principle 2: Situations of conflicts of interest may include the following:

Establish and 1. Where an institutional investor, for its own benefits, makes a decision or carries
disclose policies 23 out an activity to the disadvantage of clients or beneficiaries.

on managing - 2. Where an institutional investor, for benefits of certain clients or beneficiaries,
conflicts of makes a decision or carries out an activity to the disadvantage of other clients,
interest beneficiaries or stakeholders.

Measures of managing conflicts of interest may include training, delegation of
2.4 duties, information security, firewalls, control mechanisms regarding detection and
monitoring, reasonable remuneration policies, and remedial measures.

An institutional investor is advised to consolidate and explain to clients or
beneficiaries, either regularly or when considered necessary, about causes and
handling measures for major incidents of conflicts of interest which have taken
place.

25




2023 INSTITUTIONAL INVESTOR STEWARDSHIP IN TAIWAN 123

Principle

Guideline

Principle 3:
Regularly
monitor investee
companies

31

The purpose of monitoring investee companies is such that impacts of relevant
information on long-term values of investee companies, clients or beneficiaries
may be assessed, so that an institutional investor’s manner and time of further
dialogue and interaction with the investee companies can be determined. It may
also form a reference for future investment decisions.

32

In determining the content, extent and frequency of monitoring investee
companies, an institutional investor is advised to consider its purposes of
investment, cost and benefits. Information such as industry profile, opportunities
and risks, shareholding structure, operational strategies, business profile, financial
position, results of operation, cash flow, stock price, environmental impacts, social
issues and corporate governance may be monitored.

33

An institutional investor is advised to use environmental, social, and corporate
governance (ESG) factors to monitor, analyze, and evaluate the related risks
and opportunities of an investee company. An institutional investor is advised to
understand the sustainable development strategy of an investee company.

Principle 4:
Maintain an
appropriate
dialogue and
interaction
with investee
companies

4.1

The purpose of an institutional investor’s dialogue and interaction with investee
companies is such that it may better understand the views of management of the
investee companies regarding material issues and obtain mutual feedback, so as to
strengthen corporate governance.

42

An institutional investor is advised to determine the manner and time of dialogue
and interaction with investee companies by taking its purpose, cost and benefits of
the investment and significance of particular issues of concern to it into account.
The manners of dialogue and interaction between an institutional investor and its
investee company may include the following:

1. Written or verbal communications with management;

2. Public statements on specific issues;

3. Expression of opinions at shareholders’ meetings;

4. Submitting motions at shareholders’ meetings;

5. Casting votes at shareholders’ meetings.

43

Under circumstances where an institutional investor judges it necessary to take
action, it may act collectively with other institutional investors, so as to protect the
rights and interests of clients or beneficiaries, and for the sustainable development
of investee companies. It may also participate in relevant advocacy organizations
for specific environmental, social, and corporate governance “ESG” issues, jointly
expand and leverage its influence as an institutional investor.

44

An institutional investor should pay attention to the engagement, the impact
brought to an investee company after negotiation, the formulation plan and
concerns for future negotiation, so as to determine subsequent investment
decisions.
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Principle Guideline

The purpose that an institutional investor exercises its voting right is to express
opinion on each motion at a shareholder’s meeting of investee companies.

51 Specifically, the institutional investor is advised to carefully exercise voting rights
of stocks it holds or manages in relation to motions which have significant impacts
on rights and benefits of its clients and beneficiaries.

Voting rights shall be exercised based on information obtained from investee
companies by taking long-term joint interests of clients, beneficiaries and investee
companies into account. An institutional investor shall not always vote in favor
of, against or abstain from motions, but shall judge each motion individually.
Voting rights shall be exercised objectively even in the case where a voting
recommendation report has been obtained from a proxy advisory firm.

52

An institutional investor should establish and disclose voting policies, which may
include the following:

1. Threshold for exercising voting rights as determined in contemplation of cost
and benefit. For instance, voting rights will only be exercised if shareholding
reaches a certain percentage or amount;

2.To the best of an institutional investors’ ability, prudently evaluate each motion
of a shareholders’ meeting before casting votes and communicate in advance with
the management of an investee company when necessary;

3. Define types of motions which an institutional investor may support, oppose to
or may only deliver its abstention from in principle;

4. A statement that an institutional investor does not necessarily support motions
proposed by management;

5. Extent to which an institutional investor obtains and adopts voting
recommendation reports made by proxy advisory firms;

Principle 5:
Establish and
disclose clear
voting policies

and voting results
53

An institutional investor is advised to carefully record and analyze voting rights
exercised in accordance with relevant policies, so as to facilitate disclosure of the
voting activities, which may be disclosed in aggregate. For instance, votes cast

in favor, against or abstaining from various types of motions made by investee
companies, and the reason for in favor, against or abstaining of the motion which
are considered important.

54
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Principle Guideline

An institutional investor is advised to carefully record its stewardship activities to
6.1 form a basis of assessment and improvement for its stewardship policy, action and
disclosure.

An institutional investor is advised to regularly review its stewardship policies,
policies on managing conflicts of interest, voting policies and the status of
fulfilment of stewardship responsibilities. An institutional investor is advised to
evaluate the effectiveness in conducting stewardship activities.

62

When regularly disclosing to its clients or beneficiaries a status of its fulfilment
of stewardship duty according to agreement with or request of its clients or

6.3 beneficiaries, an institutional investor may disclose relevant information may be
made in written, electronic or any other form which can be easily accessible and
readable.

Under a situation where clients and beneficiaries are vast in number or the
provision of status of fulfilment of stewardship duty is not specified in an
agreement, an institutional investor is advised to publish a stewardship report

Principle 6: annually on its website or disclose its stewardship activities in its reports such as
Periodically the business report and annual report. The content is advised to include:

disclose the status 1. A statement on “Stewardship Principles for Institutional Investors” and

of fulfilment explanations for non-compliance with certain principles;

of stewardship 2. Information of the company’s internal resources and organizational structure to
responsibilities implement stewardship;

3. Statistics of the engagement activities,

4. Case description of the dialogue and interaction with the investee company, the
results of the agreement and the follow-up situation;

5. Cases of cooperation with other institutional investors;

6. Attendance in person or by proxy at shareholders’ meetings of an investee
company;

7 Voting activities (as specified under Guideline 5—4);

8. Contact channel for stakeholders such as clients, beneficiaries, investee
companies or other institutional investors to reach a signatory;

9. Other material events (e.g.major incidents of conflicts of interest which have
taken place in the last year).

6.4

If investment or stewardship activities are not directly performed by a signatory,
for instance where management of a fund is fully entrusted to an asset manager
6.5 by an asset owner, measures taken to ensure the trustee’s compliance with a
stewardship policy is advised to be explained when disclosing the stewardship
activities to the clients or beneficiaries.

Source: Compiled by the author from the Taiwan Stewardship Code
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