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When Planning Fails: Protecting the
Neighborhood in Vested
Development Rights Disputes

Allan David Heskin*
Mark Garrett**

L
INTRODUCTION

In recent years, the California courts and Legislature have ex-
pressed increasing concern with local planning. This renewed em-
phasis on planning has generated new questions in the area of
vested rights. The vested rights rule! protects developers from gov-
ernment attempts to revoke prior express or inferred permission to
proceed with a particular development project.2

The California Supreme Court in Avco Community Developers,
Inc., v. South Coast Regional Commission? set forth the basic test:

* Associate Professor, U.C.L.A., Urban Planning; LL.B., 1963, Boalt Law; Ph.D.,
Urban Planning, 1975, U. Washington.

** Associate Attorney, Brown, Winfield & Canzoneri; J.D., 1980, U.C.L.A,; M.A.,
Urban Planning, 1986, U.C.L.A.

1. See generally, Hagman, Estoppel and Vesting in the Age of Multi-Land Use Per-
mits, 11 Sw. U. L. REV. 545 (1979) [hereinafter Hagman, Estoppel & Vesting]; Hagman,
The Vesting Issue: The Rights of Fetal Development Vis-a-Vis the Abortions of Public
Whimsey, 7 ENvTL L. 519 (1977) [hereinafter Hagman, The Vesting Issue]; Cunning-
ham and Kremer, Vested Rights, Estoppel and the Land Development Process, 29 Has-
TINGS L.J. 623 (1978) [hereinafter Cunningham & Kremer).

2. As the vested rights rule currently operates, a municipality will be precluded, or
“estopped” from challenging the validity of the initial development permission when it
makes a representation, such as in issuing a building permit, which the permittee then
relies on to its detriment. However, unlike the doctrine of equitable estoppel, this pro-
cess normally looks only at the harm to the developer, not the countervailing public
interest. As a result, it is also referred to as “‘zoning estoppel” to distinguish it from the
traditional rule of equity. See Heeter, Zoning Estoppel: Application of the Principles of
Equitable Estoppel and Vested Rights to Zoning Disputes, 1971 URB. L. ANN. 63. See
also infra notes 10-23 and accompanying text.

3. 17 Cal. 3d 785, 553 P.2d 546, 132 Cal. Rptr. 386 (1976), cert. denied, 429 U.S.
1083 (1977). There the county, at the request of the developer, had zoned a large tract
of land as a “Planned Community Development" containing a stated number of resi-
dential units. The developer later entered into an agreement to sell and dedicate por-
tions of the land to the county for use as a park. Acting on various governmental

159
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[IIf a property owner has performed substantial work and incurred
substantial liabilities in good faith reliance upon a permit issued by
the government, he acquires a vested right to complete construction
in accordance with the terms of the permit.4
State and municipal authorities often view the current rule as dis-
rupting their best efforts to regulate land use by permitting a devel-
oper to proceed with a project that does not conform to legislative
policy. Developers are often equally distrustful of the rule because,
in their opinion, it does not always protect what they believe to be
their legitimate expectations. They see the rule as overly rigid and
not in tune with the realities of modern financing and construction
practices.

In this article, we explore the issue of vested rights from a third
point of view, that of the residents of the neighborhood in which the
project is to be built. Often, residents involved in the community
planning process become extraordinarily outraged when the local
government approves projects which are inconsistent with the resi-
dents’ planning efforts. Despite the emerging view that land use
decisions should be consistent with adopted general plans, develop-
ers may be able to successfully assert vested rights to complete their
projects even in these circumstances. How to protect the commu-
nity while recognizing the legitimate rights of the developer is the
focus of this article.

IL
VESTED DEVELOPMENT RIGHTS AND THE
NEIGHBORHOOD

Typically, in cases involving developers’ claims of vested rights,
the city or county realizes at some point either that it made an *“ad-
ministrative error’’s by approving a development which was not in
accordance with existing law or that its approval was contrary to
good planning practice. In the latter case, the city or county some-
times seeks to correct its “policy error’¢ by changing the applicable

approvals, the developer commenced grading and installing subdivision improvements
and incurred other substantial liabilities prior to the effective date of the California
Coastal Zone Conservation Act, which required a permit from the Coastal Zone Com-
mission for any construction. The developer applied for and was denied an exemption
under the Act and thereafter unsuccessfully sought a writ of mandate to compel ap-
proval of its application. The California Supreme Court held that no vested rights
could be asserted since the developer had not obtained a building permit.

4. Id. at 791, 553 P.2d at 550, 132 Cal. Rptr. at 389.

5. See infra notes 35-47 and accompanying text.

6. See infra notes 25-34 and accompanying text.
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planning and land use regulations to forbid that type of develop-
ment. In either case, when the city or county then attempts to re-
voke its permission, the developer will likely insist that,
notwithstanding the government’s “mistake,” it has acquired con-
stitutionally protected “property” rights which must be honored.

The neighborhood enters the dispute when aggrieved residents
organize to stop the project. Opposition to the project usually fo-
cuses on the developer, who is perceived as a threat to the area’s
quality of life, rather than on the local government that approved
the project. However, in many cases the developer may be just as
much a victim of the government’s mistake as the neighborhood.

If and when the dispute reaches the courts, the application of the
current rule leads to an all-or-nothing result. If the developer can-
not meet all the elements of the Avco test, it may lose a considerable
investment.”? On the other hand, if vested rights are established and
the developer is allowed to proceed, the neighborhood will end up
bearing the brunt of the impact from the development.

Recently, a new set of vested rights issues have emerged which
must be addressed. These issues have arisen because of the estab-
lishment, through combined legislative and judicial action, of the
requirement that localities adopt adequate plans and that land use
regulations conform to those plans.®8 When the government issues a
permit pursuant to regulations which are not supported by an ade-
quate plan or which do not conform to the new planning effort, it
commits what can be termed a “legislative error.”

The vested rights issue in this instance has been particularly diffi-
cult for courts to resolve. The developer acts in reliance upon what
it believes to be a valid permit issued pursuant to existing regula-
tions. The citizens, particularly if they have participated in the
planning process, cannot see how a permit issued in violation of the
plan could be valid.

Thus far, the Courts of Appeal have split dramatically over the
question of whether local residents have the right to challenge par-
ticular projects as being inconsistent with the community’s land use
plan and, if so, what relief they should receive. This developing

7. InAvco the developer had spent over two million dollars on the project. See supra
note 3. In Spindler Realty Corp. v. Monning, 243 Cal. App. 2d 255, 53 Cal. Rptr. 7,
cert. denied, 385 U.S. 975 (1966) the developer spent several hundred thousand dollars
for plans and grading operations but was denied a vested right because he had not
obtained a building permit.

8. See infra notes 57-77 and accompanying text.

9. See infra notes 48-56 and accompanying text.
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area of the law awaits guidance from the California Supreme Court,
to diminish the uncertainty which developers face, and to respond
to a growing sense of neighborhood frustration.

In light of these conflicts, we propose that courts begin to take a
community based approach to vested development rights disputes.
In short, consistent with the legislative and judicial trend, localities
should be required to engage in more and better “planning.” At its
most basic level, that connotes a process of evaluating and attempt-
ing to reconcile competing interests over the distribution and use of
society’s scarce resources, be they air, water or urban land, rather
then merely recognizing winners and losers.

We will argue in this article that if the government errs and the
neighborhood would be damaged by allowing the project to be com-
pleted, the cost of that error should be borne by the city as a whole
and not just by the neighborhood adjoining the project. This could
mean either that: (1) the developer should be compensated rather
than being allowed to complete the project; or (2) that the neighbor-
hood should receive relief in the form of other mitigation measures.

It is not our desire to open the public coffers to neighborhood
action, but rather to find an effective enforcement mechanism con-
sistent with the present trend in the law. If rights are found to lie in
the neighborhood in vested rights cases, governmental entities will
have to be more careful in ensuring that their actions conform with
their plans and that their plans are up to date.

III.
SOME BASIC CONCEPTS OF VESTED
DEVELOPMENT RIGHTS

Generally speaking, a property owner’s mere expectation as to
the future uses to which his or her property may be put are subject
to the government’s police power to regulate land use in furtherance
of the public health, safety and general welfare.!® Thus, a property
owner has no right to expect that any particular use or uses permit-

10. In California, the legal basis for land use regulation lies ultimately in the local
legislative body’s exercise of police power granted it by the state Constitution: “A
county or city may make and enforce within its limits, all local police, sanitary, and
other ordinances and regulations not in conflict with general laws.” CAL. CONST. art.
XI, § 7. Zoning ordinances which are reasonable in object and not arbitrary in opera-
tion constitute a justifiable exercise of the police power. Livingston Rock & Gravel Co.
v. Los Angeles, 43 Cal. 2d 121, 126, 272 P.2d 4, 8 (1954); Miller v. Board of Public
Works, 195 Cal. 477, 487, 234 P. 381, 384 (1925), cert. dismissed, 273 U.S. 781 (1926);
Paramount Rock Co. v. County of San Diego, 180 Cal. App. 2d 217, 4 Cal. Rptr. 317
(1960).
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ted by existing zoning or other land use regulations (or lack
thereof) will continue to be allowed indefinitely.!' If the governing
law is changed, then the property will be subject to the new condi-
tions. If, however, the owner is currently making a particular use of
the property which would be rendered unlawful under the new ordi-
nance, he or she will normally be permitted to continue the opera-
tion as a “nonconforming use”!? (so long as it is not a public
nuisance!3). The property owner may be said to have acquired a
vested right in the use which cannot be taken away without the
payment of just compensation.'* The owner may, however, be pro-
hibited from expanding the use!s and the use may even be termi-
nated after an appropriate amortization period.'®

Whether to allow a developer to complete a project as planned
becomes an important issue when it is apparent that the project
does not comply with, for example, the general plan, existing zon-
ing, or current building codes. The property owner can argue that
the project has proceeded so far that he or she already has a *“‘vested
right” in the project, and therefore, the project should be treated as
if it were already an existing nonconforming use.!” Or, the owner

11. HFH, Ltd. v. Superior Court, 15 Cal. 3d 508, 515-16, 542 P.2d 237, 125 Cal.
Rptr. 365 (1975); Oceanic California, Inc. v. City of San Jose, 497 F. Supp. 962 (N.D.
Cal. 1980); Morse v. County of San Luis Obispo, 247 Cal. App. 2d 600, 602, 55 Cal.
Rptr. 710, 712 (1967); Anderson v. City Council, 229 Cal. App. 2d 79, 838-90, 40 Cal.
Rptr. 41, 46-48 (1964).

12. Livingston Rock & Gravel Co. v. Los Angeles, 43 Cal. 2d 121, 127,272 P.2d 4. 8
(1954) (*“. . . a provision which exempts existing nonconforming uses is ordinanly in-
cluded in rezoning ordinances because of the hardship and doubtful constitutionality of
compelling the immediate discontinuance of nonconforming uses.”); McCaslin v. Mon-
terey Park, 163 Cal. App. 2d 339, 329 P.2d 522 (1958); City of Los Angeles v. Gage,
127 Cal. App. 2d 442, 274 P.2d 34 (1954).

13. Livingston Rock & Gravel Co. v. Los Angeles, 43 Cal. 2d 121, 128,272 P.2d 4,9
(1954); Jones v. Los Angeles, 211 Cal. 304, 259 P. 14 (1930); McCaslin v. Monterey
Park, 163 Cal. App. 2d 339, 347, 329 P.2d 522, 529 (1953).

14. Jones v. Los Angeles, 211 Cal. 304, 259 P.2d 14 (1930) (a retroactive ordinance
which causes substantial injury to a business which is not a nuisance 1s unreasonable,
arbitrary and an unjustified exercise of the police power).

15. County of San Diego v. McClurken, 37 Cal. 2d 683, 687, 234 P.2d 972, 975
(1951) (“Given the objective of zoning to eliminate noncomforming uses, courts
throughout the country generally follow a strict policy agamst their extension or en-
largement.”); Rehfield v. San Francisco, 218 Cal. 83, 21 P.2d 419 (1933); Paramount
Rock Co. v. County of San Diego, 180 Cal. App. 2d 217, 4 Cal. Rptr. 317 (1969).

16. City of Los Angeles v. Gage, 127 Cal. App. 2d 442, 274 P.2d 34 (1954).

17. See, e.g., Kissinger v. City of Los Angeles, 161 Cal. App. 2d 454, 327 P.2d 10
(1958); Griffin v. County of Marin, 157 Cal. App. 2d 507, 321 P.2d 148 (1958). The use
of the term “vested right™ to describe this outcome is somewhat misleading since 1t
implies that the court is protecting a right inherent in the ownership of the property,
whereas in fact this so-called right is simply the end result of a judicial process under-
taken to determine whether, under the circumstances, it would be unfair to prevent the
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could argue that the government should be estopped from asserting
the invalidity of the project because the owner relied to his or her
detriment on some act or representation of the government (such as
granting a building permit) in commencing the project, and that it
would be unfair to prevent its completion.!® The doctrine of vested
development rights finds support in both of these theories.!? As set
forth in Avco, California has a “late, hard”2° vesting rule which re-
quires the developer to first obtain a building permit,2! incur sub-

owner from going ahead with the project. See Cunningham & Kremer, supra note 1, at
629-48. See also note 18 infra.

18. See Cunningham & Kremer, supra note 1, at 648-60. Normally, the equitable
defense of estoppel cannot be asserted against a governmental entity. One explanation
is that if administrative officials could by their conduct estop a city or county from
enforcing a zoning ordinance, that would in effect permit the ordinance to be amended
by administrative action. Markey v. Danville, 119 Cal. App. 2d 1, 6-7, 259 P.2d 19, 22
(1953).

Courts have declared that the defense will rarely be invoked to defeat a policy
adopted to protect the public. Long Beach v. Mansell, 3 Cal. 3d 462, 493, 476 P.2d 423,
445, 91 Cal. Rptr. 23, 45 (1970); People v. Dep’t of Hous. and Community Dev., 45 Cal.
App. 3d 185, 196, 119 Cal. Rptr. 266, 273 (1975). However, a government may be
bound by equitable estoppel in the same manner as a private party:

when the elements requisite to such an estoppel against a private party are present

and, in the considered view of a court of equity, the injustice which would result from
a failure to uphold an estoppel is of sufficient dimension to justify any effect upon
public interest or policy which would result from the raising of an estoppel.
3 Cal. 3d at 496-97. As the rule has developed, a local governmental entity attempting
to exercise its police powers to regulate the use of land within its jurisdiction may be
estopped when a property owner:

(1) relying in good faith;

(2) on some act or omission of the government;

(3) has made such a substantial change in position or incurred such extensive obliga-

tions that it would be unjust and inequitable to destroy the rights which he had osten-

sibly obtained.
Heeter, supra note 2, at 66.

19. Some authors purport to draw a distinction between vested rights and equitable
estoppel, explaining that the defense of estoppel is derived from equity while the defense
of vested rights reflects principles of common and constitutional law. Heeter, supra
note 2, at 64-65. Estoppel focuses upon whether it would be inequitable to allow the
government to repudiate its prior conduct whereas vested rights rests upon whether the
owner acquired real property rights which cannot be taken away by governmental regu-
lation. Id.

20. It is considered “late” because the developer must first obtain a building permit.
Avco Community Developer’s, Inc. v. South Coast Regional Comm’n, 17 Cal. 3d 785,
553 P.2d 546, 132 Cal. Rptr. 386 (1976), cert. denied, 429 U.S. 1083 (1977). It is
“hard” because courts require evidence of actual construction and substantial liabilitics
incurred in reliance on the permit. Id. See generally, Hagman, The Vesting Issue, supra
note 1.

21. In Avco, the court acknowledged that the building permit might not be an abso-
lute requirement in all cases, and that some other type of permit, such as a conditional
use permit, which affords the same specificity and definition to a project as a building
permit could be the basis of reliance for a developer’s claim of vested rights. But the
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stantial expenditures, and commence actual construction before the
development rights will be treated as vested. Under Avco and cases
following it,22 the test has become fairly rigid and leaves little room
for the kind of careful weighing and balancing of interests normally
engaged in by a court of equity.?3

Iv.
TYPES OF VESTED DEVELOPMENT RIGHTS CASES

There are a number of situations in which a potential vested de-
velopment rights claim may arise. The two most common types of
cases can be categorized as those in which the building permit for
the project was clearly valid at the time it was issued and those
where it was clearly invalid.2* By “clearly valid,” we mean that the
permit as issued complied with all applicable building and zoning
codes, and the zoning conformed to all general and specific land use
plans, which in turn, complied with all the requirements of state law
governing such plans. We term these Category One permits.

In Category Two we place all the “clearly invalid” permits—
those which, when issued, failed to comply with the local zoning
and/or building regulations. Between these two extremes is a “hy-
brid” third category of situations where: (1) the permit conformed

court did not decide the issue since none of the permits obtained related to an identifi-
able building. 17 Cal. 3d at 797.

22. See, e.g, Raley v. Cal. Tahoe Regional Planning Agency (CTRPA), 68 Cal.
App. 3d 965, 137 Cal. Rptr. 699 (1977); Oceanic California, Inc. v. North Central Coast
Regional Comm’n, 63 Cal. App. 3d 57, 133 Cal. Rptr. 664 (1976), cert. denied, 431 U.S.
951 (1977). See also Spindler Realty Corp. v. Monning, 243 Cal. App. 2d 255, 53 Cal.
Rptr. 7 (1966), cert. denied, 385 U.S. 975 (1966); Anderson v. City Council, 229 Cal.
App. 2d 79, 40 Cal. Rptr. 41 (1964).

23. See Heeter, supra note 2, at 88; Cunningham & Kremer, supra note 1, at 704-08;
Comment, Developer’s Vested Rights, 23 URBAN L. ANN. 487, 494-95 (1982).

24. We deal here with the common situation where the developer has a building
permit. Where there is no permit but the developer relies on some other governmental
act, courts generally hold that there is no basis for relief. See, e.g., Raley v. Cal. Tahoe
Regional Planning Agency, 68 Cal. App. 3d 965, 137 Cal. Rptr. 699 (1977); Anderson
v. City Council, 229 Cal. App. 2d 79, 89-90, 40 Cal. Rptr. 41, 47-8 (1964). But ¢f. Santa
Monica Pines, Ltd. v. Rent Control Bd. of Santa Monica, 35 Cal. 3d 858, 679 P.2d 27,
201 Cal. Rptr. 593 (1984) (the California Supreme Court ruled that even assuming ar-
guendo that tentative tract map approval was deemed tantamount to permission to
withdraw certain rent controlled apartments from the rental market, since no building
permit was required, the developer had nonetheless not shown substantial reliance);
Aries Dev. Co. v. Cal. Coastal Zone Conservation Comm’n, 48 Cal. App. 3d 534, 544,
122 Cal. Rptr. 315 (1975), cert. denied, 431 U.S. 951 (1977) (court noting, but not
deciding, that a building permit may not be the sine qua non of a vested right). Our
concern is with the right to develop; if the developer is entitled to a vested development
right on some basis other than having obtained a building permit it would not affect the
substance of our position.
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to the zoning but the zoning was not consistent with the general
plan; or (2) the plan was inadequate under state law; or (3) there
simply was no plan. The courts’ treatment of vested development
rights claims in each of these three categories is somewhat different.
The law in the third category is less developed than in the other
two.

A. Category One: The Valid Permit

Vested development rights issues often arise when public outcry
about development causes government to change the land use regu-
lations under which the initial approval was given and then attempt
to revoke that approval?® or enjoin the project?¢ based on the new
law. In these circumstances, the courts have little difficulty in up-
holding the developer’s right to proceed, based on the principles
outlined in the Avco decision.?’” For instance, in Griffin v. County of
Marin?8 the county planning commission approved plans for a gas-
oline service station and the building department issued a building
permit. Thereafter, the commission rezoned the property in ques-
tion for single-family use in anticipation of condemnation proceed-
ings by the state, and subsequently revoked the owners’ permit.
The Court of Appeal held that the property owners’ activities in
performing minor grading were sufficient to establish good faith re-
liance on the permit and to establish their vested rights.

In San Diego Coast Regional Commission v. See the Sea, Ltd. ?°
the developer went further by demolishing an existing structure,
spending $79,000 on construction, and incurring other obligations
in reliance on a building permit issued by the local government for
his condominium project. The California Supreme Court held that
the developer did not have to obtain a coastal permit since he had
substantially relied on the local building permit before the date after
which the California Coastal Zone Conservation Act of 1972 re-
quired coastal permits for new development.

At least where the project will not amount to a public nuisance,°

25. See, e.g., Griffin v. County of Marin, 157 Cal. App. 2d 507, 321 P.2d 148 (1958).

26. See, e.g., San Diego Coast Regional Comm’n v. See the Sea, Ltd., 9 Cal. 3d 888,
513 P.2d 129, 109 Cal. Rptr. 377 (1973).

27. See supra notes 17-23 and accompanying text.

28. 157 Cal. App. 2d 507, 321 P.2d 148 (1958).

29. 9 Cal. 3d 888, 513 P.2d 129, 109 Cal. Rptr. 377 (1973).

30. Although there appear to be no reported cases where vested development rights
were denied on the grounds that the proposed use would have been a nuisance, it seems
unlikely that any court would reach a different result inasmuch as local governments
have the authority under the police power to abate existing nuisances. See cases cited
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courts will typically look only at the harm to the developer in decid-
ing whether to uphold the defense of estoppel or the claim of vested
rights, and will largely ignore the harm to the “public interest.”3!
One notable exception occurs when environmental concerns are at
issue. For instance, in Raley v. California Tahoe Regional Planning
Agency3? where a developer of a 26-acre regional shopping center
sought to restrain the Agency from revoking its preliminary ap-
proval of his project, the Court of Appeal held that the trial court
should have balanced “the relative harm suffered by the developer,
on the one hand, and . . . the policy of environmental equilibrium
on the other.”33 However, since the developer had not obtained a
building permit, as required by 4vco, and had spent no money on
actual construction, the appellate court reluctantly concluded that,
in any event, the developer was not entitled to a vested right.>*

B. Category Two: The Invalid Permit

Unlike the situation in Category One where the government at-
tempts to change the law after a permit has been issued, in Category
Two the government, through some inadvertence or mistake on the
part of an administrative official, issues a permit which allows devel-
opment in excess of what is permissible under the applicable zoning.
In these circumstances, the case for recognizing vested development
rights becomes much weaker and, generally speaking, the courts
will prohibit the government from revoking the permit only in unu-
sual circumstances.3 The courts have shown more sensitivity to
neighborhood interests in these situations, reasoning that the public

supra note 13 and accompanying text. See also Trans-Oceanic Oil Corp. v. City of
Santa Barbara, 85 Cal. App. 2d 776, 788-89, 194 P.2d 148, 155 (1948).

31. Cunningham & Kremer, supra note 1, at 651, 714.

32. 68 Cal. App. 3d 965, 137 Cal. Rptr. 699 (1977).

33. Id. at 976, 137 Cal. Rptr. at 706. See also City of Long Beach v. Mansell, 3 Cal.
3d 462, 476 P.2d 423, 91 Cal. Rptr. 23 (1970); People v. Dep't of Housing and Commu-
nity Dev., 45 Cal. App. 3d 185, 119 Cal. Rptr. 266 (1975).

34. Still, the court believed the developer to be a victim of “administrative vacilla-
tion™ and took a verbal swipe at the vested rights doctrine. The court explained that it
considered the rule to be merely a special expression of the general estoppel doctrine
and not a separate rule of law. Then, decrying the rule’s failure to consider the devel-
oper’s interest, the court stated:

[TIhe plasticity of equitable estoppel has been replaced by the rigidity of the vested
rights rule. Doctrinal evolution has come full circle—from the formal, unmoral rigid-
ities of medieval common law to the individualized humanity of equity and back again
to the fixed demands of the vested rights rule.
68 Cal. App. 3d at 985, 137 Cal. Rptr. at 712. The rule is a source of continuing
controversy, see supra note 1 and accompanying text.

35. See, e.g., Markey v. Danville Warehouse & Lumber, Inc., 119 Cal. App.2d 1, 7,

257 P.2d 19, 22 (1953) (building permit granted in violation of ordinance by building
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should be protected from development which does not comply with
existing law. For example, in Pettitt v. City of Fresno,?¢ the plain-
tiffs purchased property located in a single family zone in reliance
on the city’s representation that the entire building (which had two
separate addresses, only one of which had a designation for noncon-
forming retail commercial use) could be used for retail commercial
purposes. Plaintiffs applied for and received a building permit for
both addresses which allowed the building to be altered for use as a
beauty salon.

The appellate court rejected the plaintiffs’ claim that they had
acquired a vested right, based on the city’s conduct, to operate the
salon. Although there was substantial evidence to sustain the trial
court’s finding that the plaintiffs spent substantial sums in reason-
able reliance on the issuance of the building permit for the entire
premises, it nevertheless held that as @ matter of law the city could
not be estopped to deny the validity of the permit because it was
clearly “issued or made in violation of the express provisions of a
zoning ordinance.”37

Declaring that estoppel will not be invoked against a government
agency “where it would defeat the effective operation of a policy
adopted to protect the public,”3® the court continued:

In the area of permits and zoning law we do not write on a clean slate.
The balancing process between the avoidance of manifest injustice to
the individual and the preservation of the public interest has already
been undertaken in the factual context of the case at bench, and in
this situation the courts have expressly or by necessary implication
consistently concluded that the public and community patterns estab-
lished by zoning laws outweigh the injustice that may be incurred by
the individual in relying on an invalid permit to build issued in viola-
tion of zoning laws.39

The Pettitt court did not engage in any careful weighing of the
harm to the neighborhood of a beauty salon against the cost to the
Pettitts of adapting their building to another use. Still, it did recog-
nize the strong general interest of the community in having its zon-

inspector could “no more influence the force of the ordinance or cause a vested right in
appellants or an estoppel than an invalid permit of the Board of Supervisors itself*”).

36. 34 Cal. App. 3d 813, 110 Cal. Rptr. 262 (1973).

37. Id. at 819, 110 Cal. Rptr. at 265.

38. Id. at 822, 110 Cal. Rptr. at 268. See Magruder v. City of Redwood, 203 Cal.
665, 265 P. 806 (1928); Millbrae Assn. for Residential Survival v. City of Millbrae, 262
Cal. App. 2d 222, 69 Cal. Rptr. 251 (1968); Markey v. Danville Warechouse & Lumber,
Inc., 119 Cal. App. 2d 1, 257 P.2d 19 (1953); In re Application of Ruppe, 80 Cal. App.
629, 252 P. 746 (1927).

39. 34 Cal. App. 3d at 820, 110 Cal. Rptr. at 266.
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ing laws enforced. The court drew a clear distinction between this
situation and cases like those in Category One, where the govern-
ment would be prohibited from revoking a permit that is valid when
issued and on which the permittee relies to its detriment.

A similar result was reached in Millbrae Association for Residen-
tial Survival v. City of Millbrae,* a case in which an unincorporated
association filed suit to compel rescission of certain changes to a
precise plan for a planned development, contending that the
changes violated the developer’s plan which had been filed with the
application for the planned development designation. The Court of
Appeal agreed that the changes amounted to a rezoning, which
could only be accomplished validly pursuant to procedures set out
in state statutes and the local zoning ordinance. Rejecting a claim
of vested rights by the developers, the court likewise distinguished
the case from those where the permittee proceeds pursuant to a
valid permit, since here the developers “proceeded under a permit
which was invalid when issued because it violated the zoning
ordinance.”4!

Where the permit in question plainly violates the local zoning
there is a strong case for denying relief to the developer, even if the
project is already under construction. This protects the general
public from mistakes and unauthorized acts by government employ-
ees. While it also means that the developer must to some degree
supervise the jobs done by permit grantors, in general that does not
seem unreasonable.

On the other hand, where the impact from an illegal permit is
clearly minimal the courts appear to relax this general rule to con-
sider both the conduct of the city and the harm imposed on the
developer. Thus, in Anderson v. City of La Mesa,*? the city was
prohibited from requiring certain property owners to remove from
their house a two foot wide section which violated the setback pro-
visions in a local specific plan. The violation had been pointed out
by the city only after construction was completed and after six pre-
vious inspections.

Although the permit under which the house was built was techni-

40. 262 Cal. App. 2d 222, 69 Cal. Rptr. 251 (1968).

41. Id. at 246, 69 Cal. Rptr. at 268. According to the court, the fact that the devel-
opers claimed to have spent $600,000 in developing the property was unimportant, inas-
much as there were no specific findings requested regarding damages, and the general
finding that the sum was expended was at least susceptible to the inference that these
expenditures were for improvements consistent with the general plan.

42. 118 Cal. App. 3d 657, 173 Cal. Rptr. 572 (1981).
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cally illegal, the court refused to order removal of the offending por-
tion of the house, declaring that the impact on the property owners
was substantial (removal would have cost $6,000) whereas the effect
on the community was trivial. The court specifically found that the
“seven foot setback created no special problem for the area or adja-
cent landowners” and that there was no evidence that granting a
variance would “‘create any hardship on any other persons.”*3

Similarly, in People v. Department of Housing and Community
Development,** the Court of Appeal applied the doctrine of laches
to a five and one-half month delay on the part of the government in
attempting to rescind a state permit issued without an environmen-
tal impact report (EIR). The court noted that the developer had
made substantial expenditures which were “largely irrecoverable”
while the project was one that had “conformed with local land use
regulations at its inception [and] hence [was] not recognizable as a
gross despoilation of the environment.”#> The proposed project was
noncontroversial and there was no apparent local opposition.
Moreover, the state’s failure to commence suit before the developer
incurred heavy losses created an injustice which “outweighed any
adverse effect of the state’s failure to make timely environmental
inquiries.”46

These cases illustrate that where the initial permit is clearly inva-
lid the developer has a heavy burden in establishing an equitable
defense to permit revocation. Note, however, in both of the above-
discussed cases in which the developer won, there was some ques-
tion as to whether the permit was truly invalid, at least under our
definition. In Anderson, the setback complied with the local zoning
although not the local specific plan, and in the HCD case, the per-
mit complied with the zoning but was issued without an environ-
mental assessment.

Where the initial permit is only arguably invalid, the courts ap-
pear more inclined to engage in an explicit assessment of the rela-
tive harm to the community and to the developer in ruling on a
claim of vested rights. Certainly, where the courts are convinced
that the impact on the community is de minimus, they seem more
willing to consider the developer’s claim of injustice. Thus, while
the Pettitt and Millbrae courts looked primarily at the general pub-
lic interest in protecting and enforcing zoning regulations, the An-

43. Id. at 661, 173 Cal. Rptr. at 575.

44, 45 Cal. App. 3d 185, 119 Cal. Rptr. 266 (1975) [hereinafter the HCD case).
45. Id. at 200, 119 Cal. Rptr. at 276.

46. Id.
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derson and HCD courts took a closer look at the actual impact on
the adjoining neighborhoods from the proposed projects. Impor-
tantly for this article, each court also recognized a tension between
the government’s action and the rights of the neighborhood. These
courts refused to make the neighborhood suffer for an administra-
tive mistake on the part of the government. Only where the impact
on the community was insignificant did permitting the injured de-
veloper to complete the project seem reasonable.

In all of the Category One or Category Two cases discussed
above, the end result was an all-or-nothing decision in favor either
of the developer or the city and the complaining neighborhood.
That courts experience discomfort in declaring the winner or loser
in many of these cases is clear. This is even more true in Category
Three situations where the legal status of the permit is ambiguous.
We turn next to this hybrid category.

C. Category Three: Invalid Zoning or Plan

In the Category One situation, the city or the neighborhood has
the task of showing that the proposed project will cause such a seri-
ous impact on the public that applying the new law is justified.¥” In
the Category Two situation, it is the developer who has the burden
of showing that the impact of the development on the community
will be minimal.#®8 We suggested above that distributing the bur-
dens in this manner is not entirely unreasonable. However, we will
reexamine Category One at the end of this article.

In what we are calling the Category Three situation, we enter a
somewhat “gray” area between these two polar extremes. Here, we
deal not with a category of administrative or policy errors, but
rather with a problem of legislative error. The government issues a
permit which appears to comply with existing zoning, however, the
zoning is found to be inconsistent with the general plan, or the gen-
eral plan upon which the zoning is based fails to conform to the
requirements of state law.4® The legal effect of such an invalid ordi-
nance or plan on the developer’s rights is not entirely clear.

First, it is important to realize that planning and zoning are two
different things. Planning is a process aimed at assessing the com-
munity’s needs and goals and providing the basic standards for
physical, social and economic development within the boundaries of

47. See supra notes 25-34 and accompanying text.
48. See supra notes 35-46 and accompanying text.
49. See infra notes 81-100 and accompanying text.
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the planning jurisdiction.>® Zoning and other similar land use regu-
lations implement the general plan by regulating physical structures
in terms of their height, bulk, setback and permissible uses.5!

In the past, many courts confused zoning regulations with the
general plan (sometimes also called the master plan).52 These
courts would approve any zoning ordinance which was not arbi-
trary or unreasonable, regardless of whether it conformed to a sepa-
rate master plan. Zoning ordinances would also be approved even if
the community had not prepared a general plan.53 At present, how-
ever, the emerging trend in the law is to view land use regulations as
valid only if they are adopted “in accordance with a comprehensive
plan”>* or if they are “consistent with the general plan”55 where the
plan is a separate document which meets certain specific require-
ments. This new ‘“consistency doctrine” has been responsible for
creating the third category of vested rights cases. How courts han-

50. Friedmann, 4 Response to Altshuler: Comprehensive Planning as a Process, 311J.
AM. INST. PLANNERS 195 (1965).

51. PRINCIPLES AND PRACTICE OF URBAN PLANNING, 403 (W. Goodman & E.
Freund 4th ed. 1968) [hereinafter PRINCIPLES & PRACTICE].

52. See Haar, In Accordance with a Comprehensive Plan, 68 HARV. L. REv. 1154,
1157 (1955); DiMento, Developing the Consistency Doctrine: The Contribution of the
California Courts, 20 SANTA CLARA L. REv. 285, 286 (1980).

53. Even before the recent consistency legislation, some California courts recognized
the importance of planning to land use regulation. One court described the relationship
in the following terms:

It is apparent that the plan is, in short, a constitution for all future development
within the city. No mechanical reading of the plan itself is sufficient. To argue that
property rights are not affected by the general plan (as the city so asserts) as adopted
ignores that which is obvious. Any zoning ordinance adopted in the future would
surely be interpreted in part by its fidelity to the general plan as well as by the stan-
dards of due process. Frequently it has occurred that when a general plan was
adopted, and later a zoning change was made which appeared to be in accord with the
plan, that fact in and of itself was some evidentiary weight in the determination as to
whether the zoning ordinance was proper or otherwise.

O’Loane v. O'Rourke, 231 Cal. App. 2d 774, 782-83, 42 Cal. Rptr. 283, 288 (1965).

54. This language derives from the Standard Zoning Enabling Act [SZEA] issued in
1926 by the U.S. Department of Commerce. Unfortunately, the model act neither de-
fined the term “comprehensive plan” nor did it discuss the preparation and adoption of
such a plan. Two years later the Department published a model Standard City Plan-
ning and Enabling Act which did discuss the preparation of a master plan, but it did not
state whether the master plan was the foundation on which other land use regulations
should be based, nor did it discuss whether it was to be the comprehensive plan referred
to in the SZEA. Rosenberry, Master Plans and Local Land Use Regulation, 2 ZONING
& PLAN. L. REp. 113, 114 (1979). See also DiMento, Improving Development Control
Through Planning: The Consistency Doctrine, 5 COLUM. J. ENVTL. L. 1 (1978).

55. See, e.g., CAL. Gov’'T CODE §§ 65860, 66473.5, 66474 (West 1983). See also
Diener, Defining and Implementing Local Plan-Land Use Consistency in California, 1
EcorLogy L.Q. 753 (1979).
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dle these situations will have a considerable long term impact on
neighborhood development.

The problem is a difficult one for both the developer and the com-
munity which will suffer negative impacts from the development.
Permits are not usually reviewed for conformity to general plans
before being issued.>¢ If the developer acquires a vested right for a
project which does not conform to the general plan, then the local
residents are deprived of the benefits, guaranteed by state law, of an
orderly, planned community. If, instead, the permit is treated as
invalid, the developer stands to suffer a great loss even though it has
followed the instructions of the city and has a permit apparently
issued pursuant to city regulations.

In the next section, we turn to an examination of the develop-
ment of the consistency doctrine in California, and to an examina-
tion of how far the courts have come in resolving the dilemma of
Category Three cases.

V.
PLANNING AND THE CONSISTENCY DOCTRINE

California’s Planning and Zoning Law3? now requires all coun-
ties, general law and chartered cities to adopt a comprehensive,
long-term general plan for the physical development of the county
or city, and for any land outside its boundaries which, in the plan-
ning agency’s judgment, bears relation to its planning.*® The local

56. The issuance of building permits is generally considered a ministerial act and
therefore does not usually require a public hearing. Where the developer does not re-
quest any action requiring a hearing, such as a zone change or special use permit, the
neighborhood may remain unaware of a potentially inconsistent project until well after
the construction permit has been issued and work has begun. At that point, even if the
city does grant the neighborhood a hearing on the permit, the issues may be limited to
whether proper procedures were followed in issuing the permit and exclude any sub-
stantive consideration of the project’s impact.

57. Title VII of the California Government Code. Division 1 (CaL. Gov't CODE
§ 65000 et seq.) deals specifically with planning and zoning. Chapter 3 of Division 1
(CAL. Gov’'T CODE § 65100 et seq.) covers local planning while Chapter 4 (CaL.
Gov'T CODE § 65800 et seq.) treats zoning matters. Division 2 (CaL. Gov't CODE
§ 66410 et seq.), also known as the Subdivision Map Act, regulates subdivisions, includ-
ing condominium conversions. Unless otherwise indicated all section references in the
text are to the Government Code.

58. CaL. Gov'T CODE § 65300 (West Supp. 1986). In 1915, the Legislature adopted
legislation which allowed cities to establish a city planning commission. 1915 Cal. Stat.
ch. 428. In 1927, new legislation allowed counties to establish their own planning com-
missions. 1927 Cal. Stat. ch. 874. Two years later, counties were required to set up
planning commissions. 1929 Cal. Stat. ch. 838 § 1. By 1947, the law had been amended
to read: “Every city and every county shall adopt . . . a master plan.” 1947 Cal. Stat.
ch. 807, amended 1947 Cal. Stat. ch. 868. But, in 1951 this was again changed so that
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general plan must meet certain state-mandated criteria®® and must
constitute an “internally consistent and compatible statement of
policies.”¢0

After the local legislature adopts a general plan, it may adopt
specific plans for the systematic implementation of the general
plan.6! The specific plan must, however, include a statement of the
relationship of the specific plan to the general plan.52

Since 1971, the California Legislature has required local zoning,

general plans were required only when a governmental entity was required to have a
planning commission, the effect being that only counties had to develop master plans.
1951 Cal. Stat. ch. 334. In 1965, general law cities and counties were required to estab-
lish a planning agency and to prepare plans. 1965 Cal. Stat. ch. 1880 § 6. Finally, in
1984, chartered cities were also required to adopt general plans containing the
mandatory elements specified in Government Code § 65302. 1984 Cal. Stat. ch. 1009
§ 3. For a full discussion, see Pach, Hookano & Fischer, Adoption of the General Plan
in California: Prelude to a Permanent Constitution, 3 PEPPERDINE L. REv. 863 (1976).

59. The plan must contain a statement of development policies and include diagrams
and text setting forth “objectives, principles, standards and plan proposals.” CAL.
Gov'T CoDE § 65302 (West Supp. 1986). In addition, it must contain seven mandatory
elements: land use, circulation, housing, conservation, open space, noise, and seismic
safety and geologic hazards. Id. The plan must address each of these elements to the
extent that the subject of the element exists in the planning area. The degree of specific-
ity and level of detail of the discussion of each such element should reflect local condi-
tions and circumstances. CAL. GOV'T CODE § 65301(c) (West Supp. 1986). Any other
elements related to the physical development of the county or city which the legislative
body deems appropriate may also be included in the plan. CaL. Gov'T CODE § 65303
(West Supp. 1986).

60. CAaL. Gov’T CODE § 65300.5 (West 1983). The general plan may be adopted in
any format deemed appropriate or convenient by the legislative body. CAL. Gov'r
CODE § 65301(a) (West Supp. 1986). The local legislature may adopt a general plan as
a single document or a group of documents with relation to particular subjects or geo-
graphic sections of the planning area. CaAL. Gov’t CODE § 65301(b) (West Supp.
1986). The plan may be amended up to four times during each year. CAL. Gov'T
CoDE § 65358(b) (West Supp. 1986). The legislative body must adopt a resolution to
amend the General Plan. CAL. GOoV’T CODE § 65356 (West Supp. 1986).

61. CaL. Gov'T CODE § 65450 (West Supp. 1986). The specific plan must include:
(1) the distribution, location and extent of land uses including open space; (2) the pro-
posed distribution, location, extent and intensity of major components of public and
private transportation, sewage, water drainage, solid waste disposal, energy and other
essential facilities needed to support the land uses described in the plan; (3) standards
and criteria by which development will proceed; and (4) a program of implementation
measures including regulations, programs, public work projects, and financing measures
necessary to carry out (1), (2) and (3). CAL. Gov’t CODE § 65451 (West Supp. 1987).
The specific plan is adopted and amended in the same manner as the general plan except
that a specific plan may be adopted by resolution or ordinance and may be amended as
often as deemed necessary by the local legislative body. CAL. Gov'T CODE § 65453
(West Supp. 1987).

62. CaL. Gov'T CODE § 65451 (West Supp. 1986). As with the general plan, the
specific plan may also address any other subjects which the planning agency deems
necessary or desirable for implementing the plan. CAL. GOV'T CODE § 65452 (West
Supp. 1987).
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subdivision map approvals, and certain other individual land use
decisions to be “consistent with” the adopted local general and spe-
cific plans.63 Chartered cities, other than the City of Los Angeles,
are generally exempt from these requirements.%*

Under Government Code section 65860, as amended in 1971,
counties and general law cities had until January 1, 1974 to achieve
consistency.5®> The City of Los Angeles was required to bring its
zoning into compliance by July 1, 1982.56 After initial compliance
is achieved, any zoning which becomes inconsistent by reason of an
amendment to the general plan must be amended “within a reason-
able time” to be consistent with the general plan as amended.®?

63. See, e.g., CAL. Gov'T CODE §§ 65860, 65567, 65455, 66474, 66473.5 (West 1983
& Supp. 1987). In 1970, the Legislature mandated that building permits, subdivision
maps and open space zoning must be consistent with the local open space plan. CaL.
Gov'T CODE § 65567 (West Supp. 1987). Any action by a county or general law city
by which any interest in open space land is acquired or disposed of or its use restricted
or regulated must also be consistent with that plan. CAL. Gov'T CODE § 65566 (West
1983).

In 1971, the Legislature expanded the consistency requirement to mandate that all
zoning regulations be consistent with the general plan. CaL. Gov't CoDE § 65860
(West 1983). Subdivision approvals must also now be consistent with the adopted gen-
eral plan. CAL. GOV’'T CODE §§ 66473.5 (West Supp. 1987) & 66474 (West 1983).
Public works projects, tentative map approvals (or parcel map approvals for which a
tentative map is not required), and zoning ordinances within an area covered by a spe-
cific plan must be consistent with any adopted specific plan. CaL. Gov't CODE
§ 65455 (West Supp. 1987). For a summary of all consistency requirements currently
contained in state law, see the General Plan Guidelines, Office of Planning and Re-
search, State of California (1982) at 75-77. The courts have interpreted the statutory
scheme to contain some additional consistency requirements. See infra notes 88-100
and accompanying text.

64. Government Code § 65803 (West 1983) provides that the provisions of Chapter
3 of Division 1 of the Planning and Zoning Law, including the zoning consistency re-
quirement, do not apply to charter cities, except to the extent that they may be adopted
by charter or ordinance of the city. Verdugo Woodlands Homeowners and Residents
Ass’n v. City of Glendale, 179 Cal. App. 3d 696, 224 Cal. Rptr. 903 (1986) (charter city
may issue building permits in areas for which lower density zoning has been proposed).
However, the zoning consistency requirements do apply to charter cities over 2 million
in population. CAL. GOV'T CODE § 65860(d) (West 1983). Only the City of Los Ange-
les currently exceeds this limit.

65. CaL. Gov’t CODE § 65860(a) (West 1983). Prior to being amended in 1971 this
section provided: “No city or county shall be required to adopt a general plan prior to
the adoption of a zoning ordinance.” CAL. Gov'T CODE § 65860 (1965) (amended
1971 Cal. Stat. ch. 1446, p. 2858, § 12). The Attorney General has opined that the
amendment necessarily required all cities and counties to adopt adequate plans by the
mandated deadlines for consistency. 58 Op. Att'y Gen. 21 (1975).

66. CAL. Gov'T CODE § 65860(d) (West 1983) (upheld and interpreted to require
that all zoning ordinances adopted after January 1, 1979 in such cities also be consistent
with the plan in City of Los Angeles v. State of California, 138 Cal. App. 3d 526, 187
Cal. Rptr. 893 (1982)).

67. CaL. Gov'T CODE § 65860(c) (West 1983).
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Prior to these statutory reforms, local general plans had been
“generally permissive in nature with ‘a relatively broad, amorphous
scope and content’ 68 and with no requirement for implementation
through zoning or subdivision approvals.® This legislation trans-
formed the general plan “from just an ‘interesting study’ to the ba-
sic land use charter governing the direction of future land use in the
local jurisdiction.””® As a result, general plans now embody funda-
mental land use decisions that guide the future growth and develop-
ment of cities and counties.”! One court has gone so far as to state
that “[u]nder state law, the propriety of virtually any local decision
affecting land use and development depends upon consistency with
the applicable general plan and its elements.”72

As interpreted by the courts, the consistency doctrine does not
call for an exact match between land use regulations and the plan.”?
The law does, however, require that there be some logical connec-
tion between the two.” Courts have interpreted the consistency

68. City of Santa Ana v. City of Garden Grove, 100 Cal. App. 3d 521, 531-32, 160
Cal. Rptr. 907, 913 (1979).

69. Id. at 532, 160 Cal. Rptr. at 913.

70. Hd.

71. Id. The comprehensive or general plan has been defined as an “official public
document adopted by a local government as a policy guide to decisions about the physi-
cal development of the community. It indicates in a general way how the leaders of the
government want the community to develop in the next 20 or 30 years.” PRINCIPLES &
PRACTICE, supra note 52, at 349. It has also been defined as the “official statement of a
municipal legislative body which sets forth its major policies concerning desirable future
physical development; . . .” KENT JR., THE URBAN GENERAL PLAN 18 (1964).

72. Resource Defense Fund v. County of Santa Cruz, 133 Cal. App. 3d 800, 806,
184 Cal. Rptr. 371, 373 (1982). This marks a fundamental shift away from traditional
planning theory which held that the plan was merely meant to be an advisory statement.
As one standard textbook put the matter: “The plan is long-range and general, it has no
legal effect on property, the ordinance is short-range and precise, it does have legal
effect.” PRINCIPLES & PRACTICE, supra note 52, at 353.

73. Greenebaum v. City of Los Angeles, 153 Cal. App. 3d 391, 406-8, 200 Cal. Rptr.
237, 244-6 (1984).

74. The Planning and Zoning Law defines consistency between planning and zoning
as follows:

A zoning ordinance is consistent with a city or county general plan only if: (i) the city

or county has officially adopted such a plan; and (i) the various land uses authorized

by the ordinance are compatible with the objectives, policies, general land uses, and

programs specified in such a plan.
CAL. Gov'T CODE § 65860(a) (West 1983). A 1975 opinion of the State Attorney Gen-
eral attempted to further define the meaning of consistency in relation to zoning and
planning:

Apparently, the term “consistent with” is used interchangeably with “conformity
with.” (The Random House Dictionary 1966, p. 300.) The courts have held that the
phrase “consistent with”> means *‘agreement with; harmonious with;” Shay v. Roth, 64
Cal. App. 314, 318 (1923). Webster defines “conformity with,” as meaning *har-
mony, agreement when used with ‘with>.” Webster’s Third International Dictionary
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language to require, at a minimum, that the city have adopted an
“adequate” plan, one meeting all the state criteria, before any regu-
lations can be considered consistent with it.?> The courts have been
reluctant to directly intervene into the legislative process, and have
tended to leave the initial determination of consistency to the local
governing body, subject to judicial review for arbitrariness.’”® The
courts, however, have insisted that the local legislature make spe-
cific findings on the question of consistency.?”

1961, p. 475. The term ‘“‘conformity” means in harmony therewith or agreeable to.
Mielcarek v. Riske, 21 N.W.2d (ND) 218, 221 (1946).
However, it is quite apparent that the “consistency” or “‘conformity” nced not re-
quire an exact identity between the zoning ordinance and the general plan. See, e.g.,
Anno. 40 A.LR.3d 372, Udell v. Haas, 21 N.Y.2d 463, 235 N.E.2d 897, 901
(1968). . . .
58 Op. Att’y Gen. 21, 25 (1975). The General Plan Guidelines state that an “action,
program, or project is consistent with the general plan if it, considering all its aspects,
will further the objectives and policies of the general plan and not obstruct their attain-
ment.” OFFICE OF PLANNING AND RESEARCH, STATE OF CALIFORNIA, GENERAL
PLAN GUIDELINES 77 (1982).

75. See, e.g., Save El Toro Ass’n v. Days, 74 Cal. App. 3d 64, 141 Cal. Rptr. 282
(1977) (subdivision approval held invalid since it was not consistent with the open space
plan as required by section 65567, where the open space plan could not be considered an
element of a valid general plan since the purported general plan contained only four of
the required elements); Camp v. Board of Supervisors, 123 Cal. App. 3d 334, 352, n.10,
176 Cal. Rptr. 620, 632 n.10 (1981) (subdivision approval held invalid; since the subdi-
vision map “was approved at a time when there existed no adequate general plan the
Board . . . could not have legally found the subdivision consistent with the requisite
general plan and thus that approval was unlawful and must be set aside.”); Resource
Defense Fund v. County of Santa Cruz, 133 Cal. App. 3d 800, 184 Cal. Rptr. 371
(1982) (subdivision approvals granted before the county had received an extension of
time from the Office of Planning Research to approve a general plan held void). The
absence of a valid general plan does not preclude all development activity. The Plan-
ning and Zoning Law establishes a procedure whereby local governments can proceed
with development pending completion of a valid general plan. However, developments
approved during the period of extension provided by the statute must conform with
both the existing general plan and the proposed revision. CAL. Gov't CODE §§ 65360-
65362 (West 1983 & Supp. 1986).

76. Karlson v. City of Camarillo, 100 Cal. App. 3d 789, 161 Cal. Rptr. 260 (1980);
Greenebaum v. City of Los Angeles, 153 Cal. App. 3d 391, 200 Cal. Rptr. 237 (1984);
Bownds v. City of Glendale, 113 Cal. App. 3d 875, 170 Cal. Rptr. 342 (1980). In
Bownds, representatives of an unincorporated association of tenants in an apartment
building unsuccessfully sought to set aside city approval for conversion to condomini-
ums for fajlure to comply with published state guidelines. The Court of Appeal
declared:

Except for mandating development of a plan, specifying the elements to be included in
the plan and imposing on cities and counties the general requirement that land use
decisions be guided by that plan, the Legislature has not preempted the decision mak-
ing power of the local legislative bodies as to the specific contours of the general plan
or action taken thereunder.
Id. at 880, 170 Cal. Rptr. at 345.
77. Woodland Hills Resident’s Ass’n, Inc., v. City Council of Los Angeles, 44 Cal.
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The Legislature has declared that the legal basis for all zoning,
subdivision and various other types of land use regulation lies in a
statutorily complete and adequate general plan.”® Since, as we have
seen, valid development permission depends on compliance with the
governing zoning ordinances,” and if these ordinances must, in
turn, now be consistent with the general plan, it should follow that
an inconsistent ordinance should not legally support a permit issued
under it, even if the ordinance is otherwise a valid exercise of the
police power. A contrary holding would seem to threaten the integ-
rity of the entire planning process.8¢ Thus far, the courts have not
been consistently willing to go in this direction.

Indeed, where neighborhood groups have questioned the propri-
ety of specific projects on grounds that development permission was
given under an ordinance inconsistent with the general plan, the
courts have reached rather inconsistent and inconclusive results.
We turn to the case law.

A. Consistency Between Development Permits and General Plans

Nothing in the Planning and Zoning Law purported to restrict
the authority of a governmental entity to issue development permits
during the time within which compliance with the consistency re-
quirements was to have been achieved. Once achieved, however,
the obvious intention of the law was that development proceed only
in conformity with land use regulations that are consistent with the
applicable local plans.8! There are, however, few statutory reme-

App. 3d 825, 118 Cal. Rptr. 856 (1975), rev’d on other grounds, 23 Cal. 3d 917, 593 P.2d
200, 154 Cal. Rptr. 503 (1979). There, local residents brought suit after the City ap-
proved a tract map for a subdivision, contending that the approval was unlawful. The
Court of Appeal held that the procedure to approve the map, a series of tie votes before
the planning commission and the council, was insufficient.

78. The Legislature considers orderly growth and planning of vital importance to
the state. It has declared that “[t]he people of California have a fundamental interest in
the orderly growth and development of the urban regions of the State in which large
segments of the State’s population are concentrated.” CAL. Gov't CODE § 65060.1.
To this end, the Legislature has specified how orderly development is to be attained:
“[D]ecisions involving the future growth of the State, most of which are made and will
continue to be made at the local level should be guided by an effective planning process,
including the local general plan, and should proceed within the framework of officially
approved statewide goals and policies. . . .” CAL. Gov't CoDE § 65030.1.

79. See supra notes 35-41 and accompanying text.

80. Woodland Hills Resident’s Ass’n, v. City Council of Los Angeles (Woodland
Hills II), 23 Cal. 3d 917, 936, 593 P.2d 200, 210, 154 Cal. Rptr. 503, 513 (1979).

81. The Legislature’s determination that cities and counties comply with the law is
reflected in the fact that, as originally enacted, Government Code § 65860(b) provided
that actions to enforce compliance be brought within six months of the deadline for
compliance. This language was subsequently removed after the limitations period
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dies specifically prescribed in the event a city or county failed to
achieve, or fails to maintain, consistency between its plans and
regulations.

An aggrieved party may bring a petition for a writ of mandate to
challenge the validity of any general plan.’2 If the plan is found
inadequate, the government must bring it into compliance with
state law within 120 days8? and must thereafter bring its zoning into
compliance within another 120 days.®* Section 65860 authorizes
actions to “enforce consistency” between zoning and plans.8*
Otherwise, the Planning and Zoning Law is silent on enforcement.

To our knowledge, the only legal actions where neighborhoods
have challenged building permits on the grounds that the general
plan prohibited the particular project in question have been lost
either at the trial®é or appellate level. In its 1986 decision in the
case of Elysian Heights Residents Association v. City of Los Ange-
les,®7 the Second District Court of Appeal ruled that building per-
mits need not be scrutinized for consistency with the general plan.
The court refused to declare void a building permit which complied
with the local zoning at the time of issuance even though the project
would not have been permitted under the local community plan
then in effect.

Still, in a variety of analogous circumstances, the courts have be-
gun to recognize the right of a community to insist on having its
plans adhered to. For instance, in a 1980 case entitled Friends of
“B” Street v. City of Hayward,® the Court of Appeal ruled that
local public works projects must be consistent with the local general
plan. There, an unincorporated citizens group sought to enjoin the
City of Hayward from proceeding with a proposed street widening
project which would have removed residential and commercial
units, and 150 mature trees, until the general plan of the city met
the requirements of state law. The group argued, among other
things, that: (1) the project was not consistent with the circulation

passed, and such actions can now be brought only after a new zoning ordinance is
enacted or an amendment to the general plan renders an existing ordinance
inconsistent.

82. CaL. Gov'T CODE § 65751 (West Supp. 1986).

83. CaL. Gov’T CODE § 65754(a) (West Supp. 1986).

84. CaL. Gov'T CoDE § 65754(b) (West Supp. 1986).

85. CAL. Gov’T CoDE § 65860(b) (West 1983).

86. Friends of Westwood, Inc. v. City of Los Angeles, Los Angeles Super. C. No.
C587900; Wilmington Homeowners Ass'n v. City of Los Angeles, Los Angeles Super.
C. No. SOC81192.

87. 182 Cal. App. 3d 21, 227 Cal. Rptr. 226 (1986).

88. 106 Cal. App. 3d 988, 165 Cal. Rptr. 514 (1980).
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element and the “strip development” policy provisions of the gen-
eral plan; and (2) the plan lacked a noise element entirely.

The court reasoned that since Section 65302 requires charter cit-
ies as well as general law cities to adopt a general plan containing
specified mandatory elements,?? the Legislature must have intended
that the city would comply with whatever general plan elements it
adopted:

The Legislature did not limit this policy to decisions regarding pro-

posed private developments; it encompasses @// decisions involving fu-

ture growth of the state, which necessarily includes decisions by a city
to proceed with public works projects. All such decisions are to be
guided by an effective planning process that includes the local general
plan.?0
The court concluded that this “implied” consistency requirement
had no less effect than the express statutory requirements invoked
in Save EIl Toro Association v. Days®! and Woodland Hills Resident’s
Association v. City Council of the City of Los Angeles (Woodland
Hills 1).92 Both of these cases invalidated subdivision approvals as
inconsistent with the local general plan.?3

Other courts have adopted a less expansive reading of the general
plan process mandated by Section 65302. In Hawkins v. County of
Marin,®* a case relied on heavily by the court in Elysian Heights, the
First District Court of Appeal declared in dictum that conditional
use permits need not be scrutinized for consistency with the general
plan under the Planning and Zoning Law’s basic consistency re-
quirement, and that only the ordinance section authorizing issuance
of the permits need be consistent with the plan.

In Hawkins, appellants filed suit soon after the effective date of
Section 65860 but almost two years after the county granted a con-
ditional use permit for a federally subsidized housing facility for the
elderly. Appellants contended that: (1) the project was impermissi-
ble under the property’s zoning; and (2) if permissible, then the zon-

89. See supra note 59.

90. 106 Cal. App. 3d at 998, 165 Cal. Rptr. at 520.

91. 74 Cal. App. 3d 64, 141 Cal. Rptr. 282 (1977). There, the appellate court au-
thorized enjoining a public works project on the basis of its relationship to a proposed
private subdivision that was inconsistent with the local general plan. See supra note 75.

92. 44 Cal. App. 3d 825, 118 Cal. Rptr. 856 (1975), rev’d on other grounds, 23 Cal.
3d 917, 593 P.2d 200, 154 Cal. Rptr. 503 (1979). See supra note 77.

93. Subdivision approvals must be consistent with the general plan. CAL. Gov'T
CoDE § 66473.5 (West Supp. 1987). The requirement also applies to cities having a
population of more than 2,800,000 (i.e. Los Angeles). CAL. Gov't CODE § 66474.61
(West 1983).

94, 54 Cal. App. 3d 586, 126 Cal. Rptr. 754 (1976).
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ing regulations were inconsistent with the general plan, violating
Section 65860. The Court of Appeal never reached the merits of the
first contention, holding instead that the appellants had waited too
long to challenge the issuance of the use permit.>> While the court
declined to apply the same statute of limitations to the cause of ac-
tion brought under Section 65860, it nevertheless stated that Section
65860 was not directly applicable to a review of the permit since, by
its terms, the section did not apply to use permits.

In contrast, the Third District Court of Appeal declared in
Neighborhood Action Group v. County of Calaveras® that a condi-
tional use permit issued to a construction company for the process-
ing of hydraulic mining tailings for sand and gravel production
would be ultra vires if the county had not adopted a general plan
containing elements conforming to the mandatory statutory criteria
relevant to the uses sought by the permit. A group of taxpayers had
brought suit to invalidate the permit on the basis that the noise,
seismic safety and safety elements of the county general plan did not
comply with the state statutes.

According to the appellate court, the general plan is “atop the
hierarchy of local government law regulating land use. It has been
aptly analogized to a ‘constitution for all future developments.’ %7
The court further discussed the relationship between use permits,
zoning and the plan as follows:

Although use permits are not explicitly made subject to a general
plan meeting the requirements of state law, that condition is necessar-
ily to be implied from the hierarchical relationship of the land use
laws. To view them in order: a use permit is struck from the mold of
the zoning law (§ 65901); the zoning law must comply with the
adopted general plan (§ 65860); the adopted general plan must con-
form with state law (§§ 65300, 65302). The validity of the permit
process derives from compliance with this hierarchy of planning
laws. . ..

Zoning ordinances are regulations governed by the superior enact-
ments in the hierarchy of planning laws. Thus, the validity of a con-
ditional use permit, which is governed by the zoning regulations,
depends (derivatively) on the general plan’s conformity with statutory

95. Id. at 592, 126 Cal. Rptr. at 758-59. Government Code § 65907 bars any action
to “attack, review, set aside, void, or annul” a decision approving a conditional use
permit unless commenced within 180 days after the date of such decision. In this case,
the action was barred, as it was filed nearly two years after the permit was granted.

96. 156 Cal. App. 3d 1176, 203 Cal. Rptr. 401 (1984).

97. Id. at 1183, 203 Cal. Rptr. at 406 (quoting from O'Loane v. O'Rourke, 231 Cal.
App. 2d 774, 782, 42 Cal. Rptr. 283, 288 (1965)). See supra note 53.
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criteria. Where the adopted general plan lacks elements required by
state law, relevant to the uses sought, the ordinance fails to provide
criteria mandated by such law for the measurement of the propriety
of the uses to be authorized by the permit. These criteria are essential
to evaluation of proposed uses and the conditions which should be
imposed.®8

The court’s opinion directly criticized the Hawkins court for as-
suming that if a zoning ordinance is kept consistent with the general
plan then use permits issued under it will necessarily be consistent
with the plan. In contrast, the Neighborhood Action court reasoned,
if the general plan is not consistent with the state law, the zoning
ordinance may fail to provide proper criteria to measure the propri-
ety of the uses sought by the permit. The court specifically rejected
the Hawkins dictum on this point, declaring:

The Hawkins reasoning opens the door to defeat of the purpose of a

general plan to provide enforceable standards by which the adminis-

tering agency must measure the propriety of the permits.®

Similarly, in Buena Vista Gardens Apartments Ass’n v. City of San
Diego Planning Department,*® the Fourth District Court of Appeal
directed the trial court to refuse approval of a planned residential
development permit which would have allowed the developers to
demolish apartments and replace them with condominiums, until
the city corrected specified defects in its physical development plan
so that it substantially conformed to the statutory requirements for
the mandatory housing element.

Thus, in several different contexts, courts have refused to sanc-
tion projects, both public and private, which did not conform to an
adequate general plan. However, in Elysian Heights, the Second
District Court of Appeal refused to grant the neighborhood relief.
Due to its particular relevance to the issues herein that case is worth
treating at some length.

B. The Elysian Heights Case

In Elysian Heights, the Court of Appeal affirmed the trial court’s
refusal to issue a writ of administrative mandamus to compel the
City of Los Angeles to revoke a building permit for a project which
did not comply with the local community plan. Appellants had
argued that the permit was void ab initio because the zoning upon
which it was based was inconsistent with the general plan. The ma-

98. 156 Cal. App. 3d at 1184, 203 Cal. Rptr. at 407.
99. Id. at 1186, 203 Cal. Rptr. at 408.
100. 175 Cal. App. 3d 289, 220 Cal. Rptr. 732 (1985).
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jority declared that neither the language of Subdivision (d) of Sec-
tion 65860 (mandating consistency between zoning and the general
plan of Los Angeles by July 1, 1982) nor the statutory scheme in
general mandated that building permits be scrutinized for plan con-
sistency. In the absence of such explicit instruction, the court
would not exercise its powers to invalidate the permit.!0!

In a short, albeit stinging, dissent, Justice Gates expressed shock
that the judiciary’s use of an ordinary legal remedy to enforce a
statutory mandate expressly drafted by the Legislature, should be
held to constitute a violation of the separation of powers doctrine.
He added:

It is difficult . . . to imagine why our lawmakers would have insisted
upon such consistency if they had not intended it to impact upon all
developments undertaken after the dates designated.!02

In Elysian Heights, an association of neighborhood residents had
sought the writ after construction had commenced on a three-story,
45-unit apartment complex on Morton Avenue in the Silver Lake-
Echo Park area of Los Angeles. Under existing zoning a maximum
of 46 units could have been constructed on the property. However,
according to the local community plan for the area, the developer
would have been permitted to construct only a 12-unit apartment
building.

Under pressure from the residents of Morton Avenue and resi-
dents in the neighborhoods adjoining similar projects in the area
that did not comply with the community plan, the City adopted a
local building moratorium. The moratorium applied to all projects
then under construction, and, pursuant to the moratorium, the De-
partment of Building and Safety ordered the Morton Avenue pro-
ject halted. At the developer’s request, the Board of Building and
Safety Commissioners conducted a hearing to determine whether he
had a vested right to continue the construction despite the building
moratorium. After the hearing, the commissioners found that
vested rights had accrued. The residents then filed their lawsuit
seeking the writ together with injunctive relief against the project.

The trial court ruled that because of the City’s conduct in grant-
ing the permit, and the amount of expenditures made by the devel-
oper prior to the commencement of the litigation, it would not be
equitable to terminate the project. The developer had demolished

101. Elysian Heights Residents Ass'n v. City of Los Angeles, 182 Cal. App. 3d 21,
227 Cal. Rptr. 226 (1986).
102. Id. at 33, 227 Cal. Rptr. at 223 (Gates, J., dissenting).
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three existing structures on the property, commenced grading oper-
ations, excavated and recompacted the soil in accordance with plans
submitted to the Department of Building and Safety, and began
pouring the concrete footings for the foundation. The developer
had also entered into various contracts with construction contrac-
tors and subcontractors for labor and materials needed for the pro-
ject, the value of which represented approximately one-half of the
total construction costs.

The trial court specifically declined to rule that the lack of con-
formity between the project and the applicable community plan ren-
dered the permit void. In its minute order the court attempted to
balance the parties’ respective interests, stating:

The record supports [the developer’s] claim that it had spent substan-
tial sums of money prior to this litigation and indeed prior to the
moratorium. The harm to the petitioners from the existence of the
structure is of a more intangible sort.103

On appeal, the appellate court affirmed the trial court decision,
giving three primary reasons. First, the court stated correctly that,
whereas elsewhere in the Government Code the Legislature has spe-
cifically prohibited the issuance of building permits which are in-
consistent with open space plans,'®* Section 65860 contains no
mention at all of building permits. Noting that the City is currently
in the process of bringing its planning and zoning into conformity,
the court took this omission as clear evidence that the Legislature
never intended to prohibit the issuance of building permits during
the period in which the consistency process is being imple-
mented.1% Here, the court found the language from Hawkins to be
controlling and distinguished Neighborhood Action Group on the
ground that there the plan itself was invalid, whereas in Elysian
Heights the City of Los Angeles had a valid plan and was in the
process of bringing its zoning into conformity with that plan. In
doing so, the court ignored the fact that the City’s actions came
eight years after the adoption of Government Code section
65860(d), four years after the legislative mandate for compliance,
and only while under the threat of litigation in the Federation of

103. Id. at 26 n.5, 227 Cal. Rptr. at 229 n.5.

104. See CAL. Gov't CODE § 65567 (West 1983).

105. Having mandated consistency, there is no reason to expect the Legislature to
spell out what should happen to building permits in the event that local governments
refuse to comply with the law, nor is there any justification to reading that oversight as
indicative of any legislative intent that building permits need not conform to the general
plan.
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Hillside and Canyon Associations, Inc. v. City of Los Angeles case.10

Second, the court reasoned that adopting appellant’s contention
that the City lacked authority to issue building permits where the
zoning was inconsistent with the plan would “bring new construc-
tion in the city to a grinding halt and cause economic havoc.””107
The court ignored the possibility, ordered as part of the settlement
in the Hillside case, that the City could continue to issue permits
while the zoning laws were brought into compliance, so long as the
permits were consistent with both the plan and the existing zon-
ing.198 Projects which failed to conform to the zoning and the plan
should await a legislative determination as to which land use
designation should prevail.!0®

Finally, the court stated that the developer’s permit was issued in
complete compliance with the City’s land use regulations since, at
the time, nothing in the Los Angeles Municipal Code required con-
sistency between building permits and the general plan; only con-
formity between building permits and the applicable zoning
ordinance was mandated. In addition, the court noted that the
City’s interim consistency ordinance, adopted in response to the

106. Los Angeles Super. C. No. C526616. There, a federation of about 40 individual
homeowner associations claiming to represent a total membership of between 200,000
and 250,000 homeowners in the City of Los Angeles, filed suit in December 1984 to
compel the City to bring its zoning into conformity with the 35 community plans which
together comprised its general plan. City officials estimated that between 150,000 to
200,000 of the City’s approximately 800,000 parcels of land remained zoned inconsis-
tently with the plan nearly five years after the law requiring consistency went into effect.
Of these, about 109,000 parcels were said to require “‘down-zoning™ to less intensive
uses. Despite the City’s claim that compliance with the statute would result in severe
financial strain, the superior court ruled that the City had 120 days to bring its zoning
into conformity with the general plan. The parties ultimately settled, agreeing that the
City would undertake a three year program to revise all 35 of its community plans and
simultaneously bring its zoning into conformity with them.

107. 182 Cal. App. 3d at 29, 227 Cal. Rptr. at 231.

108. Los Angeles Super. C. No. C526616, Judgment Pursuant to Stipulation © 8.
The City enacted an emergency ordinance which “‘grandfathered” in any permits for
which plans sufficient for a plan check were accepted before the effective date of the
ordinance. The petitioners strenuously objected to the provision exempting permits that
were “in the pipeline.” As part of the settlement, the City agreed to undertake a survey
of all potentially inconsistent projects falling in this category to determine whether they
would create “spot” zones that might wreak havoc with the general plan or constitute
mere “in-filling” compatible with the existing character of the neighborhood, and report
its findings to the court, which retained jurisdiction over the consistency program. The
settlement contemplates that the court will refer any project which threatens to under-
mine the general plan to the City for a formal consistency review.

109. The government may decide that the general plan should be amended to
conform to existing conditions or zoning. Mountain Defense League v. Bd. of Supervi-
sors, 65 Cal. App. 3d 723, 733, 135 Cal. Rptr. 588, 593 (1977).
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Hillside litigation, which mandated permit/plan consistency, was to
be given prospective application only and therefore did not affect
the developer’s permit.!1© Clearly, though, a city does not have the
authority to exempt permits from state-mandated consistency legis-
lation by mere legislative fiat, much less by inaction.

One cannot read the Elysian Heights case without thinking that
this court saw the City, which had delayed so long, at fault. But,
the court also saw the City as finally moving to solve the consis-
tency problem and, facing a win/lose choice under the current doc-
trine of vested development rights, simply did not want to leave the
developer without protection for its admittedly substantial invest-
ment. What the court would have done if the City had not been
moving to solve the problem is hard to predict, and it is important
to see this case in its limited context.!!!

Justice Gates, who had more sympathy than the majority for the
neighborhood’s plight (“‘a residential neighborhood with winding
narrow streets” forever marred “by constructing therein a massive
building”!12) in a city which refused to plan, stated in his dissent:

Therefore, in my view, the fundamental question that engages us
should not be resolved by focusing upon the fact that even when zon-
ing is inconsistent, it is mechanically possible to obtain a document
captioned: “Building Permit.” What we must decide is whether or
not our legislators intended concrete and steel buildings to continue to
be erected in locales wherein it had long been determined they had no
place. For my part, I believe our lawmakers were not striving for
paper consistency, but compatibility among living people, their struc-
tures and their neighborhoods.!13

110. The Hillside petitioners never challenged any actual pending project, but con-
fined their requested relief to the prospective issuance of inconsistent permits. Although
the superior court ruled that the City had to bring its zoning into conformity with its
general plan, it declined at that time to enjoin the City from continuing to issue building
permits where local zoning exceeded the densities permitted in the general plan, based
on the City’s representation that it was prepared to adopt an emergency ordinance re-
quiring all furure building permits for projects in these areas to be submitted to a special
“plan review” process. See supra note 108.

111. Even limited to this narrow reading, the opinion still sweeps too broadly and
we disagree with it. The trial court seems to have taken the better approach, having
simply held that it would be inequitable under these particular circumstances not to
estop the City from revoking the permit. By contrast, the appellate court gave blanket
protection to any development permits issued between the July 1, 1982 deadline for
compliance and the effective date of the interim consistency ordinance. Even if not
“clearly invalid” or “void,” these permits are certainly defective and should at least be
subject to case by case review, a possibility apparently foreclosed by the appellate
court’s decision.

112. 182 Cal. App. 3d at 34, 227 Cal. Rptr. at 234 (Gates, J., dissenting).

113. Id. at 33-34, 227 Cal. Rptr. at 233-34 (Gates, J., dissenting).
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The majority’s focus in this case on the validity or invalidity of
the permit is misplaced. In situations where there has been a failure
of planning, the neighborhood should at least have the right to
place the harm to the neighborhood on the scales of equity.

C. Vested Rights and the “Inconsistent” Permit

We find ourselves in agreement with Justice Gates on the issue of
the potential damage to the neighborhood. The trial court in Ely-
sian Heights saw the damages as “intangible,” but it is these in-
tangibles with which planning is concerned. A single inappropriate
project can have potentially serious consequences on the quality of
life for local residents in terms of traffic, noise, safety, overcrowding
and scenic views as well as property values. The Pettitt case de-
scribed the problem in discussing the impact of failing to comply
with local zoning:

In the field of zoning laws we are dealing with a vital public interest—
not one that is strictly between the municipality and the individual
litigant. All the residents of the community have a protectable prop-
erty and personal interest in maintaining the character of the area as
established by comprehensive and carefully considered zoning plans
in order to promote the orderly physical development of the district
and the city and to prevent the property of one person from being
damaged by the use of neighboring property in a manner not compati-
ble with the general location of [the property in issue]. These protect-
able interests further manifest themselves in the preservation of land
values, in aesthetic considerations, and in the desire to increase safety
by lowering traffic volume . . . . Thus, permitting the violation to
continue gives no consideration to the interest of the public in the area
nor to the strong public policy in favor of eliminating nonconforming
uses and against expansion of such uses.!!4

The void permit cases involving the administrative error of issu-
ing an invalid building permit are likely to be infrequent and to
involve only one project. The inconsistency cases which involve the
legislative error of failing to plan, or to implement plans through
appropriate legislation, could potentially be far more serious from a
neighborhood point of view. The failure to plan could result in con-
struction of a substantial number of projects inconsistent with good
planning practice, and in substantial changes in the character of
neighborhoods.

From the community perspective it is clear that the neighbor-
hood has a great deal to lose through no fault of its own. Again, in

114. Pettitt v. Fresno, 34 Cal. App. 3d 813, 822-23, 110 Cal. Rptr. 262, 268 (1973).
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the Pettitt case, in which the permittees acted to their detriment on
permits invalid when issued, the court concluded:

To hold that the City can be estopped would not punish the City but

it would assuredly injure the area residents, who in no way can be

held responsible for the City’s mistake.!15
If one acknowledges that neighborhoods as well as developers can
and do suffer substantial damage in consistency cases, the win/lose
approach of the court in Elysian Heights seems lacking.

The consistency cases have typically focused on the question:
Who should suffer—the developer or the public—when planning
fails? The answer depended on whether the general plan was
viewed as the ultimate legal basis for all land use regulation or
merely as an “interesting study”!!6 to guide the decision making
process (or be put on a shelf and forgotten), an issue now largely
resolved by the Legislature. But the real question should not be
which damaged party should suffer. Why should either the neigh-
borhood or the developer be forced to absorb the full cost of the
government’s mistake? A mechanism which protects both the
neighborhood’s rights and the developer’s legitimate expectations is
infinitely preferable. Suggesting a possible approach is the task of
the remainder of this article.

VI. THE THIRD PARTY

As discussed above, vested development rights cases typically
arise when the government, realizing it has made an administrative
or policy error, moves to revoke an individual development permit,
or, as was the case in Elysian Heights, imposes a building morato-
rium on all development in an area pending changes to the relevant
plans or land use regulations. Although the legal dispute usually
centers on the rights of the owner and the local government, the
‘real parties in interest’ in such disputes are the neighborhood resi-
dents adjoining the project who may suffer significant damages and
whose interests often vary from those of the governmental entity.

Today, citizen groups everywhere are actively involved in the
planning process.!!? For example, the members of the group fight-
ing the Morton Avenue project in Elysian Heights worked closely
with the city for a number of years to draw up the community plan

115. Id. at 823, 110 Cal. Rptr. at 268.

116. City of Santa Ana v. City of Garden Grove, 100 Cal. App. 3d 521, 532, 160
Cal. Rptr. 907, 913 (1979).

117. H. BoYTE, THE BACKYARD REVOLUTION (1980).
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which was overlooked by the city in granting the developer a per-
mit. Indeed, state law requires that during the preparation or
amendment of the general plan the planning agency must provide
opportunities for the involvement of citizens and community groups
through public hearings and any other means the city or county
deems appropriate.!18

The state’s General Plan Guidelines urge that cities and counties
go “well beyond” the statutory requirements since ““[a]s a practical
matter, the general plan will be an effective guide for future devel-
opment only if it has been prepared with the active involvement of
the public and adopted with the support of broad public consen-
sus.”11® We believe that not only should the general plan be seen as
a “constitution for all future development,” but that it should also
serve as an affirmative “Bill of Rights” guaranteeing to neighbor-
hoods protection from the unplanned effects of new development.!20

Importantly, the Legislature has recognized the beneficiary status
of local residents in the Planning and Zoning Law by providing
them with standing to enforce the consistency requirements. Sec-
tion 65860 provides that any resident or property owner within a
city or a county may bring an action in the superior court to enforce
the consistency requirement within 90 days after a zoning ordinance
is enacted or amended. 2!

The exact breadth of this grant of authorization to litigate is as
yet undetermined and has been a matter of conflicting opinion in
the California Courts of Appeal. In the Hawkins case, one Court of
Appeal limited application of Section 65860 to the general plan-
zoning consistency issues and would not apply it to other matters
such as the issuance of conditional use permits.!?? However, in
Neighborhood Action Group, another Court of Appeal found that
conditional use permits could be challenged independently of Sec-
tion 65860 where the general plan was inadequate, provided the ac-

118. CaL. Gov'T CoDE § 65351 (West Supp. 1987).

119. GENERAL PLAN GUIDELINES, STATE OF CALIFORNIA, OFFICE OF PLANNING
AND RESEARCH 29 (1982).

120. In Topanga Ass’n for a Scenic Community v. County of Los Angeles, 11 Cal. 3d
506, 517, 522 P.2d 12, 19, 113 Cal. Rptr. 836, 842-43 (1974), Justice Tobriner, wniting
for a unanimous court, analogized zoning ordinances to a contract between neighboring
property owners and held that courts must afford meaningful review to all decisions
granting variances to such ordinances. Where the community has been involved in the
planning process, the resulting plan should be viewed in a similar fashion.

121. CaL. Gov'Tt CoDE § 65860(b) (West 1983).

122. Hawkins v. County of Marin, 54 Cal. App. 3d 586, 126 Cal. Rptr. 754 (1976).
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tion was timely filed.'??> That court discussed at length the
‘hierarchical relationship’ between plans and regulations under the
California legislation, and the case can be taken to stand for the
proposition that any defects in the consistency requirements should
be reviewable in an action challenging a particular permit.

Until the California Supreme Court rules on the question, we will
not know which decision is ‘correct,” but the clear overall intent of
the Planning and Zoning Law and the strength of reason stands
behind Neighborhood Action Group.'?*

It is interesting to note that in Los Angeles, where the planning
process broke down, the result of the settlement approved by the
superior court in the Hillside case has been to greatly open up the
permit issuing process. Pending the enactment of new zoning laws,
there is now a permit-by-permit review of the consistency of
projects with the plan, complete with neighborhood notice and a
public hearing. 125

VIL
RELIEF FOR THE NEIGHBORHOOD

Unfortunately, although the Planning and Zoning Law clearly
sets the neighborhood in the vicinity of a proposed project as the
real party in interest, it does not detail any specific relief such a
party may receive. Again the Court of Appeal decisions are di-
vided. The courts in Hawkins and Elysian Heights both had diffi-
culty finding a right to relief due to the absence of specific language
in the statutes, while those in Neighborhood Action Group, Friends
of “B” Street, Save El Toro and Buena Vista found no such obstacle
to granting relief.

In the Friends of “B” Street case, the court held that the fact that
the Government Code does not provide for injunctive relief where a
proposed public works project is not consistent with a general plan
does not deprive a trial court of authority to employ any legal or

123. Neighborhood Action Group v. County of Calaveras, 156 Cal. App. 3d 1176,
203 Cal. Rptr. 401 (1984).

124. The extraordinary reliance the Legislature has placed on the planning process
is also demonstrated by its exempting ministerial approvals from the environmental
impact report (EIR) requirements of the California Environmental Quality Act. CAL.
Pus. REs. CODE § 21080(b)(1) (West Supp. 1987); CEQA Guidelines § 15369. The
assumption is clearly that EIR’s would have been prepared in the planning process for
both relevant plans and zoning, and it would be redundant to further burden the devel-
opment process with additional analysis.

125. Los Angeles, Cal., Ordinance 159,748. See infra note 165.
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equitable remedy at its disposal.!?¢ Similarly, the decision in Save
El Toro Assn. v. Days approved enjoining a public works project on
the basis of its relationship to a proposed private subdivision that
was inconsistent with the local general plan, although no statute
authorized injunctive relief.!27

We must await a definitive ruling of the California Supreme
Court, but it would be unusual to so restrict a court in equity where,
as here, the harm may be the very wrong targeted by the guiding
statute. In this regard, it is important to note that limiting the relief
a neighborhood may have to requiring the government to com-
mence the planning process leaves little incentive for government to
meet the requirement of the law until after an action is brought
demanding consistency.

It has long been established that the development community
puts substantial pressure on local government to bend planning
laws to facilitate development.!28 Without risk or exposure on the
city’s or county’s part to counterbalance this pressure, a great deal
of harm can result before sufficient neighborhood organization can
take place to support major litigation, such as brought in the Hill-
side case, needed to force compliance with the law.

Beyond this, the law has for some time been moving in the direc-
tion of granting relief to particular injured parties by imposing the
costs of such activities on the wider community. First in products
liability'2® and then in real property cases,!3° the courts found it
important to protect the hapless consumer by spreading the risk of
damage throughout society. The California Supreme Court has
summarized this position as follows:

126. Friends of “B” Street v. City of Hayward, 106 Cal. App. 3d 988, 998-99, 165
Cal. Rptr. 514, 520 (1980). The court noted, however, that whether injunctive relief
was available on appellant’s contention that the general plan did not contain a noise
element as required by Government Code § 65302(g) was to be determined by the trial
court on remand, in light of the availability of a direct action to compel the city to adopt
the mandated noise element. Id. at 999, 165 Cal. Rptr. at 521.

127. 74 Cal. App. 3d 64, 70-74, 141 Cal. Rptr. 282, 285-88 (1977).

128. R. BABCOCK, THE ZONING GAME (1969).

129. See, e.g., Price v. Shell Oil Co., 2 Cal. 3d 245, 455 P.2d 722, 85 Cal. Rptr. 178
(1970); Vandemark v. Ford Motor Co., 61 Cal. 2d 256, 391 P.2d 168, 37 Cal. Rptr. 896
(1964); Greenman v. Yuba Power Products, Inc., 59 Cal. 2d 57, 377 P.2d 897, 27 Cal.
Rptr. 697 (1963).

130. See, e.g., Becker v. IRM Corp., 38 Cal. 3d 454, 698 P.2d 116, 213 Cal. Rptr.
213 (1985); Golden v. Conway, 55 Cal. App. 2d 948, 128 Cal. Rptr. 69 (1976); Stuart v.
Crestview Mutual Water Co., 34 Cal. App. 3d 802, 110 Cal. Rptr. 543 (1973);
Fakhoury v. Magner, 25 Cal. App. 3d 58, 101 Cal. Rptr. 473 (1972); Avner v. Lon-
gridge Estates, 277 Cal. App. 2d 607, 77 Cal. Rptr. 633 (1969); Kriegler v. Eichler
Homes, Inc., 269 Cal. App. 2d 22, 74 Cal. Rptr. 749 (1969).



192 JOURNAL OF ENVIRONMENTAL LAW  [Vol. 6:159

Essentially the paramount policy to be promoted by the rule is the
protection of otherwise defenseless victims of manufacturing defects
and the spreading throughout society of the cost of compensating
them.13!
Similarly, in vested development rights/consistency cases, while the
wrong is committed by the government at large, the harm is felt by
a particular neighborhood whose political capacity to win full re-
dress from the local administration is probably rather limited. The
neighborhood affected by the violative projects is usually only a
small segment of the population of the local governmental unit. For
example, in the extreme case of Los Angeles, those impacted may
be a only few hundred residents in a city of 3 million.

The better rule, consistent with this evolving judicial policy of
risk spreading, would seem to be making the consistency issue the
responsibility of the whole city or county, rather than just the prob-
lem of the few most seriously affected. Imposing some limited form
of governmental liability would make vested development rights
cases an issue for all residents of a jurisdiction and encourage the
public officials to take their planning responsibilities seriously.

VIIL
A PROPOSAL FOR REFORM

We do not advocate creating a tort recovery for aggrieved neigh-
borhoods that suffer damages from errors in their city’s or county’s
planning and zoning practices to accomplish our end. Rather, our
position is that the remedy should be to make the government go
back and do what it should have done initially, namely, to “plan.”
That is, to consider the potential impacts from the proposed project
on the neighborhood from a planning perspective and to prepare an
appropriate program for dealing with them.

In vested development rights cases, the court should, in our view,
require the governing jurisdiction to first make a determination as
to which category of cases is before it: a change in the governing
regulations (Category One); an illegal permit (Category Two); or a
case of an inadequate plan or inconsistent zoning (Category Three).
Where the dispute concerns one of the first two categories, the
court, in most instances, can simply proceed to evaluate the devel-
oper’s vested rights claim under the existing rules.!32

131. Price v. Shell Oil Co., 2 Cal. 3d at 251, 466 P.2d at 725-26, 85 Cal. Rptr. at 181-
82 (1970).

132. See supra note 3 and accompanying text. As long as there is an opportunity for
judicial review, an administrative agency can make the initial determination of when a
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However, in a Category Three situation, the court should also
require the government to make a further determination of whether
the project would have a significant adverse effect on the neighbor-
hood adjacent to the proposed project.!3* This amounts to adding a
fifth finding to the four elements of the test set out in the Avco case.
A determination that there would be no significant effects, if ap-
proved by the court, would act like a negative declaration and per-
mit the development to proceed as planned. If, however, the city or
county determines that the project would have significant adverse
impacts, the relief granted would be that determined by the gov-
erning jurisdiction to be appropriate to mitigate the effects of the
project on the neighborhood.

After all, the essence of the planning function is to manage the
effects of growth in relation to the needs and concerns of the com-
munity.!3* Had the local officials initially done what the law now
requires them to do, either the project would have been turned
down, or it would have been approved only if it could be adequately
accommodated.

As with any new proposal, a number of definitional questions
arise. Here they are: What is a “neighborhood adjacent to the pro-
posed project?’ What is a “significant adverse impact?”’ What type
of relief is likely to be appropriate for migitation? What is the
courts’ scope of review of the governing jurisdiction’s determina-
tions? How much will it cost? We will attempt to address each
question in turn.

right to develop vests. Although the concept of “vested rights” is generally rooted in
the Constitution, a statute can authorize an agency to adopt regulations providing
guidelines in making the factual determination. El Patio v. Permanent Rent Control
Bd., 110 Cal. App. 3d 915, 168 Cal. Rptr. 276 (1980).

133. The California Environmental Quality Act (CEQA) already requires cities and
counties to prepare an environmental impact report whenever there is a likelihood of
significant environmental impact from a land use decision. Cities must prepare an EIR
together with the adoption of any general plan, community plan, or zoning amendment.
CaL. PuB. REs. CopDE § 21080 (West 1986).

CEQA provides a limited exemption for residential projects consistent with zoning or
the community plan for which an EIR was certified for the zoning or planning action.
While a “mini EIR” is still required, it is limited to the effects upon the environment
which are peculiar to the parcel or to the project and which were not addressed as
significant effects in the prior EIR, and any cumulative impacts of the development not
discussed there. CaL. PUB. RES. CODE § 21083.3 (West 1986).

An effect is not considered *“peculiar” if uniformly applied development policies or
standards have been previously adopted by the city or county, with a finding that the
development policies or standards will substantially mitigate that environmental effect
when applied to future projects. Id.

134. PRINCIPLES AND PRACTICE, supra note 52, ch. 13.
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A. What is a neighborhood?

If a neighborhood is entitled to redress for planning mistakes, it is
important to have an understanding of what the neighborhood is.
There is no single definition of neighborhood. The word “neighbor-
hood” can have different meanings for different persons depending
upon their respective interests. The neighborhood can be viewed
from the perspective of an insider trying to define the geographic
limits within which he or she feels comfortable, or, it can be seen
from the viewpoint of an outsider, as a city planner might see it in
trying to create manageable neighborhood units. The first view
connects the individual to the neighborhood, while the second sees
the neighborhood in relation to the whole city.!35

In size, the neighborhood is usually thought of as a social group
larger than the individual household but smaller than the city,
though its boundaries are often vague and ill-defined. It may be as
small as a few houses or a block, or the distance one can easily walk,
or as large as a school district.136

Clearly, there are many ways to conceptualize a neighborhood,
although the most common approaches retain some notion of a geo-
graphic unit within which certain social relations exist. For our
purposes, the definition of the aggrieved neighborhood must remain
fluid and contingent. It will have to be defined contextually de-
pending on the nature of the particular controversy and the impact
of the project in question on the social life of the community. It
might not be limited to those households in the immediate vicinity
of a project. For example, a particularly large project might gener-
ate traffic problems for residents several blocks away who might not
be directly affected by other aspects of the project.

The problem of neighborhood definition was faced in Residents of
Beverly Glen v. City of Los Angeles.'3” In that case a non-profit civic
organization whose membership consisted of approximately 300
families residing in the canyon community of Beverly Glen in Los
Angeles challenged the validity of a conditional use permit granted
by the city. The residents alleged that granting the permit would
allow population densities beyond those permitted in the master
plan for the area and would result in a widening of the canyon road
and the destruction of the members’ residential community.

135. A. DowNS, NEIGHBORHOODS AND URBAN DEVELOPMENT 15 (1981).

136. WARREN & WARREN, THE NEIGHBORHOOD ORGANIZER’S HANDBOOK
(1977).

137. 34 Cal. App. 3d 117, 109 Cal. Rptr. 724 (1973).
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The Court of Appeal held that the plaintiff organization had
standing because: (1) the members of the organization lived in the
affected area and (2) the members would suffer injury if the chal-
lenged project was constructed. The court noted that the fact that
“particular environmental interests are shared by the many rather
than the few does not make them less deserving of legal protection
through the judicial process.”!3® There should, therefore, be no
particular obstacles to defining the appropriate scope of the area
entitled to relief.

B. What is a Significant Adverse Impact?

In Category One cases the courts have found that the com-
plaining developer who meets the Avco tests will receive a vested
right.13° In Category Two cases the courts have said that the com-
plaining developer loses unless the damage inflicted by the project
on the surrounding community would be de minimis.'*© In Cate-
gory Three cases we have proposed a rule of significance. Clearly
this is damage somewhere between the extremes of nuisance and de
minimis.

In Friends of “B” Street,'*! the court held that the city had
abused its discretion by dispensing with the preparation of an EIR
and by adopting a negative declaration instead, where an argument
could fairly be made that the project might have a significant envi-
ronmental impact. The court described some of the neighborhood
impacts, illustrating the sort of review we propose the city or county
should be required to undertake when it issues an inconsistent
permit:

Two neighborhood stores would be removed, and 12 families would

be displaced due to the removal of residential structures. The project

would result in the loss of the residential community characteristic of
the area, and a decrease in residential property values. The residential
desirability of adjacent properties would be adversely affected by the
increased noise and exposure to traffic, reduced setbacks of the struc-
tures from the street, and the loss of on-street parking. The conver-
sion of single-family dwellings to commercial or multi-family use
would be accelerated. The project would also result in a decreased
visual or aesthetic quality of the area due to the removal of the trees,

138. Id. at 122, 109 Cal. Rptr. at 727 (quoting Sierra Club v. Morton, 405 U.S. 727,
734 (1972)).

139. See supra notes 25-34 and accompanying text.

140. See supra notes 35-46 and accompanying text.

141. Friends of “B” Street v. City of Hayward, 106 Cal. App. 3d 988, 165 Cal. Rptr.
514 (1980).
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grass and garden areas, and the decrease in the setback of structures
from the street. This evidence indicated that a finding of significant
environmental effect was mandatory.142
In the broad range of possible impacts, the significance of the effects
is a matter of degree. The question of the degree of significance,
however, is a matter best taken into account when answering our
third question regarding the appropriate mitigating measures.

C. What is an Appropriate Mitigating Measure?

In our proposal, if the governing jurisdiction finds that a project
would have a significant neighborhood impact, it would be required
to address the question whether the impact can be relieved by miti-
gating measures. The amount of mitigation required would vary
depending on the severity and type of the harm. Mitigation can
range from improving traffic control in the neighborhood to
purchasing the site of the development.

The California Environmental Quality Act (CEQA) already re-
quires each public agency to mitigate or avoid the significant effects
on the environment of any projects it approves or carries out, when-
ever it is feasible to do so.143> While the courts’ role in the EIR
process is limited to determining whether there has been an abuse of
discretion,!4* they will review the EIR to assure that the local
agency makes findings concerning the avoidance or mitigation of
any significant environmental effects identified in the EIR.!45

The decision regarding appropriateness is clearly a legislative one
to be made by the governing jurisdiction. However, simple rules of
economics would seem to dictate a least-cost, plan-supporting ap-
proach. If the project’s impact, no matter how severe, can be miti-
gated with minimum public expenditure, there seems to be no
reason to stop the developer from completing the project. If no
public improvement would effectively mitigate the impact, or the
cost of such mitigating measures would be extraordinary, purchas-
ing the non-conforming development rights in the property or, in
the extreme, the property in fee, appears appropriate.

The government may condemn or “take” private property for

142. Id. at 1003, 165 Cal. Rptr. at 523-24.

143. CaL. PuB. REs. CODE § 21081 (West 1986).

144, See supra note 141.

145. Cleary v. County of Stanislas, 118 Cal. App. 3d 348, 173 Cal. Rptr. 390 (1981).
The court held that the county acted improperly in approving a final EIR which identi-
fied significant effects of a proposed project where the county did not make findings
concerning the avoidance or mitigation of those effects.
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public use. This power of eminent domain may be used to acquire
any interest in property.!#¢ The chief limitations are that public in-
terest and necessity require it.!47 While early cases leaned toward a
restrictive definition of what constituted a ‘public use,” the modern
trend is toward a more expansive interpretation. Condemnation
has been permitted even where no physical use of the land by the
public is contemplated. The United States Supreme Court has long
approved the exercise of the power of eminent domain where the
purpose is to create a community that is “beautiful as well as
healthy, spacious as well as clean, well-balanced as well as carefully
patrolled.”48 On the other hand, the power of eminent domain can
never be used “just because the public agency considers that it can
make a better use or planning of an area than its present use or
plan.”149

D. What is the Scope of Review?

The determination of consistency, significance of the impact, and
appropriateness of the mitigating measures are all proper subjects
for the regulating jurisdiction. We are not proposing that these
findings be subject to any greater review than would ordinarily be
applied to such legislative matters. Short of arbitrary and capri-
cious action by the regulating jurisdiction the court should not in-
tervene in the planning function.!’® Only in the case of the
recalcitrant governmental entity might the court justifiably substi-
tute its wisdom for that of public officials.!5! The main role of the
courts should be to assure that government officials take their plan-
ning responsibilities seriously.!>2

Our intent is not, then, to encourage aggressive court interven-
tion into planning matters better left to the legislative and adminis-
trative branches of government. The thrust of our proposal is
rather to ensure that a readily accessible forum is provided to ad-
dress the problems created by the failure of planning as mandated

146. CaL. CoDE Civ. Proc. §§ 1235.170 & 1240.010 (West 1982).

147. CaL. CoDE Civ. Proc. § 1240.030 (West 1982).

148. Berman v. Parker, 348 U.S. 26, 33 (1954).

149. Redevelopment Agency of San Francisco v. Hayes, 122 Cal. App. 2d 777, 812,
266 P.2d 105, 127 (1954).

150. See supra note 76 and accompanying text.

151. Southern Burlington County NAACP v. Township of Mount Laurel (Mount
Laurel IT), 92 N.J. 158, 456 A.2d 390 (1983).

152. The courts already have experience with reviewing local authorities’ consis-
tency determinations under the Planning and Zoning Law, as well as reviewing findings
as to significant environmental impacts and appropriate mitigation measures under
CEQA.
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by the Legislature. It is, of course, possible for a governmental en-
tity to address the problems we have raised on its own. Unfortu-
nately, there is little evidence that they have, or will choose to do so.
Apparently, in all but the most extraordinary situations, govern-
ment entities must be compelled to address these problems.

The importance of a forum to hear substantive community com-
plaints in situations such as vested development rights/consistency
cases to the maintenance of our social fabric cannot be overstated.
The Legislature, as discussed earlier, has specifically called for pub-
lic participation in planning matters. This requirement would be-
come a cruel hoax on the public if their participation were not to be
taken seriously. A citizen who responds to the call for participation
and is then told that there is no forum to provide relief for viola-
tions of that plan can only develop the kind of cynicism about gov-
ernment all too common in our society, further decreasing the level
of political participation in the country’s affairs.!53

E. How Much Will It Cost?

The prospect that a city or county might have to provide mitigat-
ing measures for any development projects approved when the zon-
ing is not consistent or the plan inadequate raises the question of
how much this will cost the government. Several factors would
serve to lessen the financial impact of such a rule. First, statutory
periods of limitation on actions challenging development permits
would reduce the number of projects which could be attacked.
Under Cal. Gov’t Code Section 65860, actions to enforce compli-
ance must be brought within 90 days of the enactment of any new
zoning ordinance or the amendment of any existing ordinance.!5*
Actions to attack conditional use and other permits and appeals
from the decision of zoning appeals boards or zoning administrators
must be brought within 90 days,!5 and any petition for a writ of
administrative mandate challenging the adequacy of the plan must
also be filed within 90 days from the date of adoption of the plan.!s¢

Where the statutory limitations periods do not apply or would be
manifestly unfair we would suggest the courts adopt a rule of rea-
sonableness. Since we are dealing in the field of equity, appropriate

153. B. BARBER, STRONG DEMOCRACY (1984).

154. CAL. Gov'T CoDE § 65860(b) (West 1983).

155. CaL. Gov'T CODE § 65907 (West Supp. 1987).

156. CAL. CoDE Civ. Proc. § 1094.6 (West Supp. 1987). The adoption or amend-
ment of the general plan is a legislative act which is reviewable by mandamus under
§ 1085 of the Code of Civil Procedure. CAL. GoVv'T CODE § 65301.5 (West 1983).
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consideration should be given in those situations to the doctrine of
laches.!57

Second, in contrast to a recent ruling by the United States
Supreme Court that the government may be held liable for “‘tempo-
rary takings” under harsh land use regulations which are later in-
validated,!>® (exposing it to enormous damage awards for every
miscalculation in judgment in adopting regulations, and encourag-
ing timid planning!?), our proposal allows a city or county to avoid
liability by simply maintaining consistency between its planning and
land use regulations, a requirement already mandated by state law.

Third, as noted above, the city or county would only be obligated
to pursue the most cost effective mitigation measures. Only where
the cost of these measures exceeded the value of the developer's
property interest would the city or county be obligated to purchase
any part of the developer’s interest in the property. Even in such
cases it might be preferable to acquire only a portion of the develop-
ment rights rather than the entire fee. Courts have accepted the
concept of transferable development rights as a means of partially
compensating landowners for strong land use restrictions.'®® It
should present no conceptual problem for a court to also recognize
the power of government to condemn some but not all of a land-
owner’s development rights, provided the portion not taken has eco-
nomic value.

Even assuming it were necessary to take the developer’s entire
interest, a strong case can be made for limiting the award of dam-
ages to that required to make the developer whole, rather than bas-
ing it on the value the project would have if constructed. The
Constitution requires that “just compensation” be paid for property
taken. In vested rights situations the nature of the award will de-

157. See Holt v. County of Monterey, 128 Cal. App. 3d 797, 180 Cal. Rptr. 514
(1982); Concerned Citizens of Palm Desert, Inc. v. Board of Supervisors, 38 Cal. App.
3d 257, 265-66, 113 Cal. Rptr. 328, 333-34 (1974); Millbrac Ass'n for Residential Sur-
vival v. City of Millbrae, 262 Cal. App. 2d 222, 235-36, 69 Cal. Rptr. 251, 268-69
(1968).

158. First English Evangelical Lutheran Church of Glendale v. County of Los An-
geles, California, — U.S. —, 107 S. Ct. 2378 (1987); see Agins v. Tiburon, 447 U.S. 257
(1980); San Diego Gas and Electric v. City of San Diego, 450 U.S. 621 (1981); William-
son Planning Comm’n v. Hamilton Bank, 473 U.S. 172 (1985); MacDonald, Sommer &
Frates v. Yolo County, — U.S. —, 106 S. Ct. 2561, reh’g denied, —U.S. —, 107 S. Ct.
22 (1986).

159. See Williams, et al, The White River Junction Manifesto, 9 VT. L. REv. 193
(1984). We generally agree with the opinions expressed therein, particularly those com-
ments dealing with neighborhoods.

160. Penn Central Transp. Co. v. New York City, 438 U.S. 104 (1978).
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pend to a significant extent on the scope of the development right
granted by the court, as this affects the valuation of the property
taken. In the usual case where the court permits the developer to
build the project as originally planned, the owner is guaranteed, in
effect, not only its out of pocket expenses but all its potential profit.
If, on the other hand, courts were to accept the premise that the
developer’s vested rights should extend only so far as necessary to
hold it harmless, the cost to the government of any complete or
partial taking could be greatly reduced.

While it is beyond the scope of this article to address all the
problems of valuation in eminent domain proceedings, the work of
Richard Cunningham and the late Donald Hagman may be usefully
consulted in this regard. Each legal scholar has proposed reforms
to the vested rights rule that would limit the scope of the vested
rights granted to the developer. While they were not speaking spe-
cifically to what we have called Category Three cases, their schemes
appear to have particular application where, as here, the developer
can rarely be seen as totally unaware of the inconsistency between
the zoning and the plan, if not the inadequacy of the plan itself.

Cunningham’s proposal,'¢! which is specifically intended, at least
in part, to quantify developer’s vested rights claims, draws heavily
on amortization concepts employed frequently in nonconforming
use cases to protect the property owner’s reasonable economic ex-
pectations, but only to the extent of recovering its initial investment.
Cunningham would similarly limit the developer who qualifies for a
vested right to recovering only some reasonable approximation of
the investment actually made in the project, as represented by the
sum of monies in fact expended or obligated on the project up to the
time development permission is revoked.162

Hagman would have similarly protected the developer’s expecta-
tion interests only to the extent necessary to make ‘“economic use”
of the construction already completed.!63 He argued that the scope

161. Cunningham & Kremer, supra note 1, at 710-29. According to Professor Cun-
ningham, his approach is consistent with the emerging view that it is government which
creates development rights and determines how they become vested, rather than the
older view that these rights are inherent in property ownership and that only minimal
interference in such rights should be tolerated. Where a project appears to contravenc
the public welfare, Cunningham believes that development rights can be restrained and
restricted to that minimum quantum represented by the developer’s economic invest-
ment. Id. at 713.

162. Id. at 722-28.

163. Hagman, Estoppel & Vesting, supra note 1, at 594, § 66499.80. If a developer
could earn a profit far in excess of ordinary expectation by virtue of the protected non-
conforming use status granted the project, Hagman felt that the developer could be
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of the development right should not necessarily be all that the de-
veloper intended:
To the extent the preliminary expenditures would not be wasted, that
is, to the extent the landowner-developer could earn a fair return on
investment made thus far and economic resources would not be
wasted, it would not be unjust or contrary to the public interest to
limit that vesting right to a project of smaller scope.!%*
Insofar as the courts are prepared to adopt either of these ap-
proaches and limit the developer’s recovery to its out of pocket ex-
penses, the cost of mitigation could be significantly reduced.
Finally, consistent with the above discussion, the city might also
reduce the financial expense of providing relief to the neighborhood
by shifting some of the costs of mitigation directly onto the devel-
oper, provided the developer could still earn a fair return on its ini-
tial investment. This could mean having the developer pay for
traffic improvements, additional landscaping, or other community
facilities. 163

IX.
APPLYING THE PROPOSAL TO CATEGORY ONE CASES

We have argued that the case for neighborhood relief in Category
Three situations, where clear violations of legal requirements exist,
is well founded. Here we raise the question of whether the same
argument applies to at least some Category One situations where
the governmental entity changes the relevant land use controls after
the permit is issued.

In some situations, the decision to change the plan and regula-
tions is really an admission that the previously existing plan was
substantively inadequate as a basis for making correct land use deci-
sions. From the community point of view, it should be apparent
from our discussion that the impact on the neighborhood does not

required to limit sales prices, dedicate property to the public, pay in licu fees or make
other arrangements to reduce windfall gains to ordinary profit. Id. at 595, § 66499.86.
Hagman’s ideas were put forth in the form of 2 model statute intended to add a Division
4 to Title 7 of the Government Code. The foregoing section references are to that
model.

164. Id. at 560.

165. Under the consistency review process approved in the Hillside settlement, no-
tice of pending applications is given to the local neighborhood residents who can file
objections to the proposed project. The result has been that developers have been nego-
tiating with the residents of the surrounding community and paying for mitigation
measures in order to have their projects approved. See supra note 25 and accompanying
text.
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depend on whether the government erred by failing to meet the for-
mal requirements of the planning laws, or whether it failed to recog-
nize the need to amend its regulations in time to stop a project
inconsistent with its new found wisdom. Since our proposal is
designed to protect the developer,!%6 there should be no real objec-
tion to also protecting the neighborhood, at least in carefully limited
circumstances. 67

The problem is accentuated by the long time it takes to make a
change in the planning process as opposed to the much shorter time
it takes to make expenditures sufficient to vest a previously obtained
permit. Some jurisdictions have dealt with this problem by limiting
reliance expenditures to those made prior to notice of pending legis-
lative change.!6® This approach, however, still generates a win/lose
situation.

It was not our purpose in this article to take our proposal this far;
many other questions would have to be explored. It is enough here
to question the wisdom of the present win/lose situation of the cur-
rent vested rights rule.

X.
CONCLUSION

In this article we have attempted to set forth a case for protecting
the neighborhood in those situations where the governing authority
fails in its legal responsibility to plan for the area. We noted that
the courts have heretofore been understandably reluctant to charge

166. The developer either receives compensation or is allowed to complete the pro-
ject with the city paying for mitigation.

167. The General Plan Guidelines suggest that plans be updated every five years.
OFFICE OF PLANNING AND RESEARCH, STATE OF CALIFORNIA, GENERAL PLAN
GUIDELINES 68 (1982). Perhaps this could be taken as a benchmark; if the plan had
not been revised within that time period then a presumption could be raised that the
city had not met its responsibility to the neighborhood to plan. In addition, if the neigh-
borhood could point to significant changes in circumstances since the plan was pre-
pared, this could also demonstrate that the plan had become obsolete.

168. The Oregon courts appear to follow such an approach. The Oregon Supreme
Court has set out a multi-factor test which includes the following criteria:

(1) the substantiality of expenditures;

(2) the presence or absence of good faith;

(3) the presence or absence of notice of the proposed zone changes or interim

ordinances;

(4) the type, location and cost of the project.

Clackamas County v. Holmes, 265 Or. 193, 508 P.2d 190 (1973). This test has been
criticized for not stating the relative significance of the factors and the weight to be
applied to each factor. See Note, Vested Rights and Land Use Development, 54 OR. L.
REv. 103 (1975).
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the development community with the local authority’s mistake, but
that, as a consequence, the local residents near the project are often
called upon to bear the brunt of unmitigated development. Our so-
lution, shifting the responsibility back to the responsible govern-
mental entity while at the same time protecting the legitimate
expectations of the landowner, seems to us to be both fair to all
concerned and in accordance with the intent of the Legislature in
enacting the Planning and Zoning Law.








